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CURRENT TOPICS 


Matrimonial Causes Rules Amended 


ON Ist January, 1959, the Matrimonial Causes (Amendment) 
Rules, 1958 (S.I. 1958 No. 2082), take effect. These important 
amending rules are designed to adapt the Matrimonial 
Causes Rules in consequence of the coming into operation 
on that date of the Matrimonial Proceedings (Children) Act, 
1958, Pt. I (brought into force by S.I. 1958 No. 2081), and 
the Matrimonial Causes (Property and Maintenance) Act, 
1958 (brought into force by S.I. 1958 No. 2080). The 
opportunity has also been taken to effect a minor amendment 
to r. 66 consequential on the Divorce (Insanity and Desertion) 
Act, 1958. One of the consequences of the Matrimonial 
Proceedings (Children) Act is that under the new rules the 
references to children in the pleadings will no longer involve 
the cumbrous term “ children the marriage of whose parents 
is the subject of the proceedings,” but instead will be referred 
to as ‘children of the family '—a term which will include 
a child of one party to the marriage who has been accepted 
as one of the family by the other party. If a petition filed 
after Ist January employs the old expression, or an equivalent 
such as “children of the petitioner and the respondent,” 
doubt will arise whether there is any other child within the 
new jurisdiction of the court. As the court has to consider the 
arrangements made for all children within the new definition 
before it can make a final decree, it will be of the utmost 
importance, if delay and expense are to be avoided, to inquire 
into the existence of children coming within the new definition 
and to ensure that the petition conforms to the new termino- 
logy. Another provision of the new rules is that an applica- 
tion to the High Court by the former spouse of a deceased 
person for provision out of the deceased’s estate under s. 3 of 
the Matrimonial Causes (Property and Maintenance) Act, 1958, 
shall be by originating summons in the Probate, Divorce and 
Admiralty Division. The amendments touch pleading and 
practice in matrimonial causes at many points and will require 
careful study. 


Discouraging Premiums 


By sixty votes to seven the House of Commons last week 
gave a second reading to the Landlord and Tenant (Furniture 
and Fittings) Bill. The object of this Bill is to end evasion 
of the provisions of the Landlord and Tenant (Rent Control) 
Act, 1949, and the Rent Act, 1957, restricting the payment of 
premiums and an excessive price for furniture in respect of 
controlled property or property decontrolled by the 1957 
Act. Whilst excessive premiums are generally undesirable, 
it seems doubtful whether the evil being attacked can be 





CONTENTS 


CURRENT TOPICS: 
Matrimonial Causes Rules Amended—Discouraging Premiums— 
Maintenance Orders Act: Appointed Day—Fatal Accidents Bill 
—Judicial Shuffling 


SETTLOR'S STRINGS ON DISCRETIONARY SETTLE- 
MENTS—I ws oe ee oe 


ELECTION IN THE DIVORCE DIVISION 


THE PRACTITIONER'S DICTIONARY : 
* Residence ” 


LANDLORD AND TENANT NOTEBOOK : 
Dates in Possession Orders 


HERE AND THERE 


COUNTRY PRACTICE: 
The Little Woman 


CORRESPONDENCE 
REVIEWS 


NOTES OF CASES: 
Auten v. Rayner; Auten v. Baker Todman & Co. 


(Crown Privilege: Police Records Withheld in Public 
Interest: Minister’s Certificate Conclusive) . 


Bernard v. Bernard (Sutton cited) 

(Estoppel Per Rem Judicatam: Divorce Petition 
Dismissed in Exercise of Court’s Discretion: Whether 
Parties i _— wea stainaiiads and veaaitiie Same 
Charges) ‘ 

Graham ». C. E. Heinke & On, Ltd. 

(Payment into Court: Statutory and Common-Law 

Claims ; Whether Causes of Action Must be Specified) 


Hastings, In re (No. 2) 

(Habeas Corpus: Criminal Cause or Matter: Writ 
Refused by Divisional Court of Queen’s Bench 
Division : Jurisdiction “— Divisional Court on Second 
Application) cs 


Lilley v. Lilley 
(Husband and Wife: Justices: Wilful Neglect to 
Maintain: Wife Living Apart from Husband on 
Medical Grounds: No Misconduct by Husband) 


London County Council v. Central Land Board 
(Development Charge (before 1953): Assessment to be 
Made on Basis that Whole of Permitted Development 
will be carried out: Arguments of Counsel: Practice 
Notes Issued by Government Department Not to 
be Quoted) cs ; xo -“ ; 
Parojcic (otherwise Ivetic) v. Parojcic 
(Husband and Wife: Nullity: Duress: Petitioner 
Forced to Go Through seated Ceremony by Her 
Father’s Threats) ‘ 
Stone v. Stone 
(Husband and Wife: Domicile: 
Domicile of Choice by Soldier) . 


Acquisition of 


IN WESTMINSTER AND WHITEHALL 


PRACTICE DIRECTIONS 











924 [Vol. 102] 


defeated by additions to the statute book. The law tends 
to be brought into disrepute when, outside a siege economy, 
it attempts to prohibit transactions voluntarily agreed as a 
result of the interaction of supply and demand. If one 
form of premium is stopped another will be devised if there 
is a sufficient demand to have what may be obtained by 
such a payment. If premiums are to be stopped effectively 
public opinion must feel strongly that they are abhorrent ; 
public opinion was undoubtedly a substantial weapon in 
reducing resort to the “ black market” in wartime. The 
merits are not all against those who demand premiums. 
Many will have made payments reflecting scarcity value (for 
accommodation in general or in a particular neighbourhood 
or of a certain type of rental), and it is only natural that they 
should wish to recoup their outlay when they come to move. 
If they succeed in doing so, they in turn will be prepared to 
pay a premium (however it may be disguised) to obtain 
accommodation when and where they want to have it. The 
truth of the matter is twofold. First, whilst demand for 
accommodation outbids supply people are prepared to pay 
to obtain what they want. Second, controls are impracti- 
cable to enforce unless there are relatively few vital points, 
which can be effectively supervised; with a spontaneous 
market the imposition of such supervision is not a practicable 
proposition. If enacted, this Bill will apply not only to 
transactions effected through estate agents but to those 
negotiated directly between the parties concerned. It is 
not good for the law to permit an unscrupulous person to 
enter into an agreement with the intention of breaking it as 
soon as he has obtained the object of his bargain. If further 
legislation on this topic is inevitable, one way to make the 
prohibition on premiums more effective might be by preventing 
either party to the bargain obtaining any benefit under it, 
viz., by cancelling the tenancy and causing the premium 
paid to be forfeited as a fine in addition to any other fine 
which might be imposed in any particular case. 


Maintenance Orders Act: Appointed Day 


THE HOME SECRETARY has announced in the Commons 
that 16th February, 1959, has been appointed as the date 
for the coming into operation of the Maintenance Orders 
Act, 1958. From that date, therefore, the power to make 
orders for attachment of the earnings of defaulters under 
maintenance orders will become exercisable by courts having 
jurisdiction to enforce payment of arrears under such main- 
tenance orders. The Act also provides for cross-registration 
and enforcement of orders made by different courts and makes 
new provisions relating to committal orders in magistrates’ 
courts. These include a reduction in the periods of imprison- 
ment which a magistrates’ court may impose for arrears under 
a wife-maintenance or child-maintenance order—whether 
made by magistrates or a superior court—and a provision that 
such imprisonment shall not wipe out the arrears. The Act 
was reviewed extensively at p. 663, ante. 


Fatal Accidents Bill 


THE Fatal Accidents Act, 1846, created certain exceptions 
to the general rule that no man has a legally protected interest 
in the life of another in so far as it provided that where a 
person’s death is caused by the wrongful act, neglect or default 
of another and such act, neglect or default is such as would 


“* The Solicitors’ Journal "’ 
Saturday, December 20, 1958 


(if death had not ensued) have entitled that person to recover 
damages in respect thereof, notwithstanding his death an 
action may be maintained against the wrongdoer by the 
deceased’s spouse, children, grandchildren, step-children, 
father, mother, step-parents or grandparents if any of these 
relatives have suffered pecuniary loss in consequence of the 
death (see Franklin v. South Eastern Railway Co. (1858), 
3H.&N.211). Section 2(1) of the Law Reform (Miscellaneous 
Provisions) Act, 1934, enacted that for this purpose illegiti- 
mate and adopted children are to be included within the term 
“children”’ and The George and Richard (1871), L.R. 3 
Ad. & E. 466 is authority for saying that posthumous children 
may also take advantage of Lord Campbell’s Act. The 
Fatal Accidents Bill, which was presented by MR. RoBErr 
Cooke, has now been published and its primary object is to 
enlarge still further the class of persons for whose benefit an 
action may be brought under the Fatal Accidents Acts, 1846 
to 1908, by providing that this class ‘“ shall include any 
brother, sister, uncle or aunt (whether of the whole blood or of 
the half blood) of the deceased person and their issue of what- 
ever degree’’ (cl. 1 (1)). The Bill also provides that a person 
will be regarded as the brother, sister, uncle or aunt of the 
deceased or their issue notwithstanding that he or his parent 
was only related to the deceased illegitimately or in conse- 
quence of adoption (cl. 1(2)) and that for the purposes of the 
Fatal Accidents Acts, 1846 to 1908, and the Fatal Accidents 
Bill the deceased himself shall be deemed to have been the 
legitimate issue of each of his parents or of his adopters 
although he was in fact an illegitimate or adopted child 


(cl. 1 (3)). 


Judicial Shuffling 


THE court’s power to vary a will as drawn has been extended 
by the decision of Vatsey, J., in Re Bacharach’s Will Trusts 
[1958] 3 All E.R. 618. In that case a re-arrangement of the 
order of two groups of words solved the difficulty of construc- 
tion of a will which divided the residuary estate into four 
equal parts, “one part to each of my children ”’ “ and 
two parts to my wife ” followed by directions applicable in the 
event of failure of the testator’s children, It was suggested 
by counsel for the testator’s widow that if the second-quoted 
phrase preceded the first the difficulty would be solved. 
The court accepted this suggestion, for everything which came 
after the reference, in its new place, to the widow’s two parts 
would then be dealing appropriately and naturally with the 
children’s two parts. Vaisey, J., said “ I am not aware that 
the expedient of shuffling the words in a will to make them 
intelligible has ever been resorted to, but I do not see why 
it should not, in a proper case, be permitted.’’ His lordship, 
however, went on to utter a word of warning: ‘If other 
re-arrangements of the words could have been suggested as 
producing an equally reasonable and probable disposition of 
the testator’s estate, I should have held that an intestacy 
must result, for I would have no power to choose between 
alternatives in such a case.’ The possibility of judicious 
re-arrangement of clauses being approved by the court may 
lead to the putting forward of ingenious arguments. We 
foresee that even more novel will be the submissions made on 
behalf of those favouring an intestacy; they will produce 
many alternative combinations and permutations of arrange- 
ment of clauses accompanied by arguments showing that they 
are all equally reasonable and probable ways for the testator 
to have disposed of his estate. 
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SETTLOR’S STRINGS ON DISCRETIONARY SETTLEMENTS—I 


THE Parliamentary debates on what are now ss. 20 to 22 
of the Finance Act, 1958, concerning settlements (on which 
see p. 746, ante, and the note, infra), may well have stimulated 
interest in the possibility of reducing liability for surtax and 
estate duty by means of a discretionary settlement. 

Many readers will already be familiar with the modus 
operandi of such a settlement to reduce effectively the burden 
of taxation. In brief, the taxpayer is able to benefit his 
adult children, his grandchildren and other relatives, as well 
as, if he so wishes, other clearly defined groups such as certain 
employees or charities, by making a settlement giving wide 
discretionary powers to trustees to appoint capital or income 
to the objects of the settlement. However, the settlor, and 
now any spouse of the settlor, must be excluded from the 
objects if surtax saving is to be achieved (Income Tax Act, 
1952, s. 405, as extended by Finance Act, 1958, s. 22), and 
any income appointed to the settlor’s infant children would 
be deemed to be the settlor’s for purposes of income tax and 
surtax (Act of 1952, s. 397, as amended by the Act of 1958, 
s. 20*). 

In the case of a property settlement estate duty upon the 
settlor’s death is saved if he survives five years from the date 
of the settlement. Further, provided that two or more 
objects survive the death of any beneficiary, no passing of 
property, actual or deemed, takes place upon a beneficiary's 
death while the trust subsists in respect of the settled fund. 
Thus, as the law now stands, no estate duty is payable in 
respect of the beneficiary’s interest in the fund. 

If the taxpayer, who at the time he considers such a trans- 
action has often achieved grandfatherly status, is to provide 
substantial finds for the benefit of his family, and possibly 
others, it is not unreasonable that he should wisli to control 
the administration and disposal of his bounty. 

It isa platitude to say that the settlor initially should appoint 
trustees on whom he may rely to administer the settlement 
as he wishes. It is understandable that he should wish to 
have written into the settlement safeguards which either 
enable him to direct the trustees how to distribute the income 
and capital or require them to obtain his consent for any 
such distribution. The settlor may wish also to be a trustee 
himself or to reserve the right to appoint successors to any 
retiring trustees and to remove trustees. 

The object of this article is to observe the effect of any such 
provisoes upon the saving of surtax and estate duty. It 
must be emphasised that the conclusions reached are based 
on the law as it is understood to be at present. The desira- 
bility of introducing at any rate some of the provisos in 

* Section 20 is designed, inter alia, to prevent the recovery of tax 
under a parent’s deed of covenant in respect of the first year of a child 
not in existence —and so not then “an infant and unmarried "at 
the commencement of the year of assessment in respect of which the 
The amendment, made to the Income Tax Act, 1952, 
s. 397, by the Finance Act, 1958, s. 20, substitutes “at the time of the 
payment "’ for ‘‘ at the commencement of that year ’’ in s. 397. The 
amendment benefits claimants for tax repayments in respect of 
covenants made in favour of adult children, over twenty-one at the time 
of the payment, hitherto excluded from tax repayment entitlement if 
they were infants and unmarried on the 6th April preceding payment 
in the year of assessment in question. Whether the exclusion in 
respect of newly-born babies will prove effective remains to be seen. 
For instance, in the same year of assessment a covenant could be 
drawn in favour of the first child to be born after the date thereof of 
a named mother ; the first payment under the covenant of an annual 
sum would be made to the trustee shortly before the actual birth of 
the child; a resulting trust in favour of the covenantor would be 
avoided by a direction for payment to another named person in case 
the child was stillborn, 


claim is made. 


newly-drawn settlements, or, indeed, to the making of, for 
instance, discretionary covenants at all, from the viewpoint 
of probable future legislation, is entirely another question. 
The best that can be said on that topic is that the provisions 
of the Finance Act, 1958, dealing with settlements were not 
retrospective in operation, and that rectification of deeds 
offending the new legislation is permitted for a limited period 


(cf. ss. 21 (4) and 22 (5) of the 1958 Act, and pp. 747, 748, 
Thus, there are grounds for hoping that any future 
settlements will contain similar 


For example, it would be possible 


ante). 
legislation dealing 
rectification provisions. 
for legislation against discretionary covenants to permit their 
amendment so that only one named beneficiary could benefit 
under any one covenant for the remainder of its term. 


with 


Deeds of covenant 
A taxpayer can reduce his taxable income by covenanting 
to make payments, during a period which can exceed six 
392), for the benefit of 


years (Income Tax Act, 1952, s. 
The covenant 


charities, named individuals or their children. 
must not be revocable within six years of the due date of the 
first annual payment (Act of 1952, s. 404 (1)). Tax saving is 
not effected by covenants in favour of the covenantor’s wife 
as, provided that she is living with her husband, her income 
is deemed to be his for tax purposes (Act of 1952, s. 354), 
nor in favour of his infant children (s. 397, as amended by 
the Finance Act, 1958, s. 20). For maximum tax saving 
to be achieved it is necessary that the moneys paid undet 
covenant be distributed in the same tax year as they are 
paid (Act of 1952, s. 407) ; the higher the rate of tax of the 
covenantor and the lower the rates of the beneficiaries, the 
greater will be the tax saving effected. 

As deeds of covenant create charges against income, and no 
capital as such is settled, considerations of estate duty do 
not arise in this connection. The death of the covenantor 
may terminate the covenant ; many covenants are worded 
to this effect and the fact that the covenant has not run for 
more than six years does not jeopardise tax relief (Act of 
1952, s. 392). 

Deeds of covenant can be made in discretionary form but 
in order that the covenantor may obtain surtax relief on 
payments made thereunder it is necessary that all the possible 
beneficiaries, or a parent of any child beneficiary or potential 
beneficiary, be named (Act of 1952, s. 415, which precludes 
relief for the covenantor entering into a deed of 
in such cases 


surtax 
covenant in favour of one or more charities : 
income tax relief, under 7tbid., s. 169, is. still 
Sufficient provision must be made to ensure 
possibility of a resulting trust in favour of the covenantor is 
removed. Discretionary covenants enable the covenantor to 
benefit a number of beneficiaries for a limited time each. 
Thus, the covenantor’s tax-saving position under the covenant 
is not prejudiced by his not being bound to make a payment 
in respect of any one beneficiary for a period in excess of six 
years. An example of the advantage of this type of covenant 
is for paying educational fees of siblings whose births were 
conveniently spaced at intervals of some two or three years 


available). 
that any 


apart. 
Powers of covenantor 
There is no legal prohibition against the covenantor being 
a trustee of a deed of covenant, although there may be a 
practical difficulty of his covenanting with himself if there is 
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only one trustee. However, some of the points to be made 
later, concerning the settlor as trustee, are relevant here. 
The trustee or trustees should be readily available in order 
that the funds supplied under the covenant may be 
distributed during the same financial year within which they 
arise. 

If the covenantor is not himself a trustee, at present there 
is nothing to prevent his reserving a power to direct the 
trustees upon the distribution of payments made under the 
covenant. However, it is as well to bear in mind that the 
Final Report of the Royal Commission on the Taxation of 
Profits and Income drew the conclusion that :— 


“The tax avoidance that should be struck at is to be 
found in those situations in which a man, without being in 
law the owner of income, yet has in substance the power 
to enjoy it or to control the disposition of it in his own 
interest. For it is in such situations that a man can be 
seen to be the effective owner of income, though he would 
not be liable, if legal forms alone were attended to, to pay 
his share of tax in respect of it. We do not go so far as to 
suggest that all such situations automatically involve an 
avoidance of tax that calls for intervention. That may be 
justified by good reasons of their own. But it seems fair 
to say that each such situation invites a careful scrutiny 
to see whether it has been brought about for any reason 
other than a desire to avoid the natural burden of tax.” 
—Cmd. 9474, June, 1955, para. 1019. 


In order that the covenantor may obtain the maximum 
surtax benefit possible under the covenant the latter must 
not contravene any of the provisions of s. 415 of the Income 
Tax Act, 1952. This section provides that income arising 
under a settlement and payable to or applicable for the 
benefit of any person other than the scttlor, for surtax 
purposes must be treated as that of the settlor unless the 
income either (a) is payable to an individual for his own 
use; or (b) is applicable for the benefit of an individual 
named in that behalf in the settlement, or of two or more 
individuals named in that behalf therein ; or (c) is applicable 
for the benefit of a child or children of an individual named 
in that behalf in the settlement; or (d) is income from 
property of which the settlor has divested himself absolutely 
by the settlement (Act of 1952, s. 415 (1) (a) to (@)). In 
respect of paras. (a), (b) and (c) a proviso to subs. (1) prevents 
the application of these exceptions where the named indi- 
vidual or individuals or (in the case of para. (c)) either the 
named individual or the child or any of the children in question, 
is in the service of the settlor or is accustomed to act as his 
solicitor or agent. 

Subsection (2) of s. 415 amplifies subs. (1) (¢d) by stipulating 
that, with certain exceptions relating to bankruptcy, etc., set 
out in the proviso to subs. (2), for the purposes of the section 
the settlor must not be deemed to have divested himself 
absolutely of any property if that property or any income 
therefrom or any property directly or indirectly representing 
proceeds of, or of income from, that property or any income 
therefrom is, or will or may become, payable to him or 
applicable for his benefit in any circumstances whatsoever. 


Sir ALLAN Locxuart, C.LE., has been appointed Chairman of 
the Standing Committee set up under s. 4 of the Merchandise 
Marks Act, 1926, in succession to Sir Guy Locock, C.M.G., who 
died recently. 
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Unless it could be argued successfully that a contingency 
of a gift or loan back from a beneficiary to the settlor, or the 
possibility of the settlor’s benefiting under the will or intestacy 
of an object, brings subs. (2) into operation, reservation by 
the settlor of a power of direction cannot result in adverse 
tax consequences to him. The contingencies mentioned 
would appear to be too remote to make subs. (2) applicable, 
though the possibility of a future substantial decline in value 
of the trust funds has been given serious attention by the 
House of Lords to the disadvantage of the taxpayer (Kenmare 
v. Inland Revenue Commissioners [1957] 3 W.L.R. 461; 
cf. speeches of Lord Simonds at p. 466, Lord Reid at p. 468 
and Lord Cohen at p. 473). 


A further exception to the operation of s. 415 is made by 
subs. (1) (e), which provides that the income under the 
settlement is not to be treated for the purposes of surtax 
as the settlor’s income if it is to be treated, for the purposes 
of the Income Tax Act, 1952, as the settlor’s income by 
virtue of some other provision of that Act. This paragraph 
prevents the overlapping of this section with any other 
sections which might result in the same income suffering tax 
more than once. In this connection consideration must be 
given to the applicability of s. 405 of the Act (and cf. Finance 
Act, 1958, ss. 21 and 22), dealing with settlements where the 
settlor retains an interest; this section, however, is not 
applicable to a settlement prohibiting an accumulation of 
income in any circumstances. Section 399 of the Income 
Tax Act, 1952, defining the meaning of “ irrevocable,’ and 
s. 404 on revocable settlements (and cf. Act of 1958, s. 21), 
are also relevant. 

If the settlor does not enjoy a power of direction there may 
still be a provision requiring the trustees to obtain his consent 
to proposed distributions. The formal initiative regarding 
distributions then rests with the trustees and the settlor has 
merely a right of veto. 

Provided that provision is made for distribution to be 
made to a named person other than the settlor in the event 
of his withholding consent, thus preventing the possibility of 
a resulting trust in his favour, no right regarding distributions 
exists which the settlor alone may exercise. In view of the 
earlier discussion of the effect of a power of direction and 
particularly in the light of Vestey’s Executors v. Inland 
Revenue Commissioners [1949] 1 All E.R. 1108 (cf. in particular 
the speech of Lord Simonds at p. 1116 D and E), a provision 
requiring the settlor’s consent to proposed distributions 
should not result in diminishing the tax relief otherwise 
arising from the existence of the covenant. 

The days of the discretionary covenant may well be 
numbered from the point of view of a tax-saving device. 
The Royal Commission on the Taxation of Profits and Income 
has recommended to this effect. In its report the comment 
was made that such a covenant failed to ensure that the 
income in question became the regular income of someone 
else for a commensurate period (Cmd. 9474, June, 1955, 
paras. 156 and 157). 

N. D. V. 
(To be concluded) 


Mr. J. WAKEFIELD, Clerk and Chief Financial Officer to 
Silsden Urban Distritt Council, has been appointed Clerk and 


Chief Financial Officer to Horsforth Urban District Council, in 
succession to Mr. G. W. Boyes, who is to retire in March, 1959. 
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ELECTION IN THE DIVORCE DIVISION 


Iv at the end of the petitioner’s case counsel for the respondent 
wishes to make a submission that the respondent has no 
case to answer, must the court put counsel to his election 
whether or not to call evidence ? Although at first this may 
not seem to be a question of urgent importance to solicitors, 
it is one which may be vital to the outcome of a case where 
it does arise and counsel will need the support, and sometimes 
the guidance, of his instructing solicitor in coming to a 
decision for which he alone must bear the responsibility. 
Moreover, the solicitor will be called on to explain the 
technicalities to his lay client, particularly if the decision 
goes against him. The question has been raised in several 
recent cases and, as it has not always been answered in the 
same way, there is some confusion of thought as to the 
established practice in the Divorce Division. 

The most recent occasion on which the courts considered the 
point was in Wilson v. Wilson (1958) 1 W.L.R. 1090; ante, 
p. 794, when, at Birmingham Assizes, Karminski, J., after 
hearing very full argument by counsel, concluded that the 
established practice was for counsel to be put to his election 
whether or not to call evidence before submitting no case, 
although the court had a discretion not to put counsel to his 
election. He added that this discretion ‘ should be some- 
what sparingly exercised, and then only in quite exceptional 
cases."’ This judgment of Karminski, J., came hard on the 
heels of three cases, all heard during 1958, in which judges 
of the Divorce Division had allowed counsel to submit without 
putting them to their election. 


Development of the practice 
It is evident that the position is by no means clear, but it 
can, perhaps, be illuminated by a consideration of the origin 
and principles of the practice. 
The submission to a judge sitting with a jury at the end 


_of the case of the party having the onus of proof, that there 


is no sufficient case to go to the jury, is a long-standing and 
convenient practice both in civil and criminal proceedings 
and in such a case no question of election arises. Where there 
is a jury, they are the only judges of fact and it is part of the 
duty of the judge to rule as a question of law whether the 
evidence is such that a jury could properly convict or find 
for the plaintiff upon it. This practice was gradually extended 
to cases where a judge sat alone without a jury and was 
apparently quite widespread in the King’s Bench Division 
until the Court of Appeal decision in Alexander v. Rayson 
1936} 1 K.B. 169, when such an extension was strongly 
disapproved : the court described as “ highly inconvenient ” 
a course which put on a judge who was the sole judge of fact 
the responsibility of deciding whether the evidence adduced 
by one side was sufficient or not without hearing the whole 
of the evidence ; to do so is analogous to asking a jury to 
decide on the evidence before hearing the defendant’s case. 
The court held, in their unanimous judgment, that the 
responsibility for not calling rebutting evidence should be 
upon defendant’s counsel and no one else. 

Since that case the practice in civil cases heard by a judge 
without a jury has been for the court to put counsel to his 
election. Although before Alexander v. Rayson, supra, 
election was apparently unknown in divorce courts, after 
1936 it became the practice there as well as in the King’s 
Bench Division. In Yuill v. Yuill (1945), 61 T.L.R. 176, 
Lord Greene, M.R., gave his blessing to this extension of the 


practice and seemed to make it clear once and for all that 
in divorce cases there was in effect ‘‘ a direction to the judge to 
put counsel who desires to make a submission of no case to 
his election, and to refuse to rule unless counsel elects to 
call no evidence.” But if the judge fails to put counsel to 
his election, whether through misapprehension or oversight, 
and no election is therefore made, counsel may call evidence 
in the ordinary way after making his submission: ibid., 
at p. 178. 
The statutory discretion 

That seemed to close the door to any doubt as to the 
practice, but in Gilbert v. Gilbert & Abdon |1958) 2 W.L.R. 8 ; 
ante, p. 15, Sachs, J., opened it a little by holding that where 
counsel for a co-respondent or intervener wished to submit 
no case the court had an unfettered discretion whether 
or not to put him to his election by virtue of s. 5 of the 
Matrimonial Causes Act, 1950, and that the powers given by 
that section are not subject to any rule of practice such as 
that laid down in Alexander v. Rayson, supra. In Beal v. Beal, 
Reade Cited 1953) 2 All E.R. 1228, Mr. Commissioner Latey 
had previously held that s. 5 did not diminish the authority 
of Alexander v. Rayson: this decision could only mean, if it 
had been followed and become established law, that s. 5 
was not and never had been of the slightest effect, since it 
came into operation after the Court of Appeal decision. 
However, the learned Commissioner did not follow his own 
decision in Lance v. Lance & Gardiner \1958| 2 W.L.R. 316 ; 
ante, p. 126, where he held that s. 5 gave him a discretion 
whether or not to put counsel for aco-respondent to his election. 


All three of these cases dealt with the question of election 
by counsel representing either a co-respondent or a woman 
made respondent on a wife’s petition, and as the court in 
each case relied on the discretion given by s. 5 of the Act of 
1950, these decisions did not affect the position where counsel 
for arespondent wishes to submit no case. But in anunreported 
case (Salmon v. Salmon) at Birmingham Assizes in March, 1958, 
Barnard, J., intimated that he was not bound to put counsel for 
the respondent to his election if he wished to submit no case at 
the end of the petitioner’s case. A few months later, also at 
sirmingham Assizes, the same counsel appeared for the respon- 
dent in the case of Wilson v. Wilson [1958] 1 W.L.R. 1090 ; 
ante, p. 794; at the end of the petitioner’s case counsel again 
wished to submit no case, but on this occasion after lengthy 
argument Karminski, J., put him to his election ruling that he 
(the judge) ‘“‘ ought not to depart from the well established 
practice of [the Divorce] Division, now maintained for over 
twenty years, that counsel in making a submission must be 
put to their election.’ As was said above, he added that the 
court had a discretion, but that it should only be sparingly 
exercised in quite exceptional cases. (Although the outcome 
of this case is not mentioned in the report, it may interest 
readers to know that counsel for the respondent elected to 
call evidence and won the day.) 


Summary of present position 

The position therefore is that in every case the court has a 
discretion whether or not to put counsel to his election, but 
that the exercise of this discretion varies with the party 
making the submission. Where counsel represents a 
co-respondent or any party within s. 5 of the Matrimonial 
Causes Act, 1950, the discretion is statutory, and will no doubt 
be exercised freely ; but where the submission is for a party 





928 [Vol. 102] 


not within s. 5 (that is, any respondent except a woman 
named who becomes an intervener) the discretion should be 
exercised only in quite exceptional cases. As always where 
the court has discretion, it is difficult to know in what cases it 
will be exercised ; different judges are likely to have different 
views and experience alone will indicate the line likely to be 
taken by any particular court. But after the decision of 
Karminski, J., and until the Court of Appeal gives some clearer 
authority, it would seem unlikely that this discretion will be 
exercised very frequently. It is difficult to know what are 
the “ quite exceptional cases’ which Karminski, J., had in 
mind, but it would be wise to assume, for the present at least, 
that counsel for a respondent will be unable to submit without 
being put to his election. 

This can be regarded as part of the historical development 
whereby divorce practice has come to approximate more to 


The Practitioner’s Dictionary 
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the common law and less to criminal law. Apart from the 
standard of proof in adultery (see Ginesi v. Ginest [1948] 
P. 179) and the application of the M’Naghten Rules to the 
defence of insanity in cruelty cases (see Swan v. Swan [1953} 
P. 258), the rules in the Divorce Division now follow closely 
those in the Queen’s Bench Division. The rule about election 
would seem on the whole to be based on common sense: as 
Sachs, J., stressed in Gilbert v. Gilbert & Abdon, supra, to allow 
counsel to submit and later call evidence might result in counsel 
pleading that there was no evidence ot, say, adultery, knowing 
well that a few moments later he might put in the witness 
box a client who could not deny the adultery. Such a situa- 
tion must lower the respect in which the law is held; that 
this should be so underlines the essential difference between 
criminal and divorce practice. 
MARGARET PUXON 


* RESIDENCE ” 


THE word “ residence ’”’ is of importance in very many con- 
nections and, whatever it may mean in any particular context, 
it can be said with certainty that it is not synonymous with 
“domicile.” In Walcot v. Botfield (1854), Kay 534, for example, 
a proviso in a will required the devisee for life of a mansion 
house to “ reside ’’ there for six months in every year. It was 
decided that the devisee satisfied this requirement if he kept up 
an establishment at the house and merely visited it each day 
without spending a night there. Vice-Chancellor Sir W. 
Page Wood found that the concept of residence which 
“implies, in all cases, personal presence in the locality at 
some period or other” is “entirely distinct from that of 
domicile, which is often wholly independent of actual 
residence,” and he took the view that a person could reside, 
in the legal sense, in two or three different counties if he 
maintained an establishment in each of them and visited 
each of his houses from time to time. 

The problem as to whether a person must eat and sleep in 
a particular place in order to constitute residence there has 
been frequently discussed and considered by the courts. In 
R. v. Inhabitants of North Curry (1825), 4 B. & C. 953, 
Bayley, J., took it that where there is nothing to show that the 
word “‘residence’’ is used in a more extensive sense, it 
“denotes the place where an individual eats, drinks, and 
sleeps, or where his family or his servants eat, drink and 
sleep.’’ The court reached a similar conclusion in Stoke-on- 
Trent Borough Council v. Cheshire County Council [1915] 
3 K.B. 705 and held that a young person who was not in fact 
living with his parents would not be considered to be con- 
structively residing with them as he was “ resident where he 
lives, that is, where he has his bed and where he dwells,” 
in this case at the house of his employer. 

On the other hand, in the Tewkesbury case (1844), 
7 Man. & G. 1, Erle, C.J., was of the opinion that “ the fact 
of sleeping at a place . . . by no means constitutes a residence 
—though, on the other hand, it may not be necessary for the 
purposes of constituting a residence in any place to sleep 


there at all. Ifa man’s family are living in a borough, and he 
is absent for six months, but with the intention of returning, 
he will still be considered as residing there . . . the occupation 
of a closet by keeping wine samples in it, certainly will not 
establish a residence.” A more recent case is Re Adoption 
Application 52/1951 [1952] 1 Ch. 16, and there Harman, J., 
found it necessary that in order to say that people “ reside in 
England ” within s. 2 of the Adoption Act, 1950, there must be 
some degree of permanence. His lordship was of the opinion 
that it is not necessary for a person to show that he has a 
home of his own in England but he must prove “ that he has a 
settled headquarters in this country.” Beyond this, in this 
context, Harman, J., felt that it was ‘‘ dangerous ” to try to 
define what is meant by residence. 

However, as Erle, C.J., said in Naef v. Mutter (1862), 
31 L.J.C.P. 359, ‘“‘the word ‘residence’ has a variety of 
meanings, according to the statute in which it is used.” 
Thus in Stransky v. Stransky [1954] P. 428, Karminski, J., 
found that a wife who, during the preceding three years, 
had maintained a flat in London but had spent in all over 
fifteen months with her husband in Munich was nevertheless 
“ordinarily resident” in England within the meaning of 
s. 18 (1) (6) of the Matrimonial Causes Act, 1950. Again, the 
interpretation of the expression “ ordinarily resident ”’ is of 
considerable importance in the law relating to income tax, 
and in Levene v. C.I.R. [1928] A.C. 234, Viscount Cave, L.C., 
thought that it connotes residence in a place if some degree 
of continuity, apart from accidental or temporary absences, 
is shown. A company resides where “it really keeps house 
and does business’ or where the central management and 
control actually abides (per Lord Loreburn, L.C., in De Beers 
Consolidated Mines, Ltd. v. Howe [1906] A.C. 455). The place 
of residence of a subsidiary company is where its ‘‘ superior 
or directing authority’ by means of which its affairs are 
controlled may be found (see Bullock v. Union Construction 
Co., Ltd. [1958] 3 W.L.R. 504; ante, p. 654). 

D. G. C. 





Mr. G. E. DupMAN has been appointed Legal Secretary to the 
Law Officers of the Crown in succession to Mr. A. Macdonald, 
who has been appointed Secretary to the Council on Tribunals. 


Mr. Albert Preece has completed fifty years’ service as clerk 
and managing clerk to Messrs. Shipton, Hallewell & Co., solicitors, 
of Chesterfield. 
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DATES 


DEFERRED payment is part of our present way of life, and 
I propose in this article to examine the position of those 
tenants, or, to be accurate, ex-tenants, who have been ordered 
to give up possession to their (ex-)landlords. I will leave out 
of consideration cases in which the Rent Acts have provided, 
by an elaborate and somewhat complicated code of their own, 
for conditional and suspended orders, and for applications for 
extension. And I am not unaware of the fact that even 
when an order is made specifying a date the plaintiff may, 
inspired by the thought that “ do-it-yourself ” is also becoming 
part of our way of life, decide to re-enter, without official 
assistance, before the date specified. This was demonstrated 
by Jones v. Foley {1891| 1 Q.B. 730 and, more recently, by 
Aglionby v. Cohen |1955| 1 O.B. 558. But it may be worth 
noting that in the second mentioned case Harman, J., said 
that “it would have been better’’ if the plaintiff and his 
solicitors had called in the sheriff; later, that the plaintiff 
had not caused the defendant to change his position in 
reliance on his call on the law “ up to a certain point’ ; and 
if he chose to take the risk ‘‘ —and it may be a very unwise 
thing to do—”’ he might take that risk. 

There are some remarkable differences between the pro- 
visions governing orders made by different courts—High 
Court, county court and magistrates’ court—and I propose 
to start at the bottom. 


The Small Tenements Recovery Act, 1838 

It may usefully be borne in mind that the procedure of the 
above statute has been made available to local authorities, 
regardless of rent (£20 per annum in other cases) claiming 
possession in the exercise of Housing Act and of Town and 
Country Planning Act powers, as well as to various Govern- 
ment departments for the purposes of their functions. 

Justices granting a warrant under this Act must command 
the constables and peace officers of the district, “‘ not less than 
twenty-one nor more than thirty clear days from the date of 
such warrant,” to enter in the premises, and give possession 
of the same to the landlord or his agent. They may not 
suspend the issue of a warrant, it was held in R. v. Hopkins 
(1900), 64 J.P. 454; they may, Goddard, L.C.J., said in 
R. v. York Justices ; ex parte York Corporation {1949} W.N. 
72, adjourn the hearing (on cur. adv. vult principles) for a 
reasonable time ; but there is no power to suspend execution 
of the warrant beyond the thirty days, as Lord Uthwatt 
pointed out in Shelley v. London County Council [1949] A.C. 
56. 

The inelasticity is one of the reasons why this procedure, 
in spite of the absence of any provision for costs and the fact 
that mesne profits would have to be sought elsewhere, appeals 
to most landlords to whom it is available. 


County Courts Act, 1934, s. 48 


When a landlord obtains a judgment for possession, by 
virtue of the County Courts Act, 1934, s. 48, it “ shall be in 
such one of the Forms in the Appendix to the County Court 
Rules, 1936, as is applicable to the case,’’ and is (when the 
action is not for forfeiture) in Form 134. This contains the 
statement “‘ and it is ordered that the defendant do give the 
plaintiff possession of the said land on the day 
of , 19 ” (Ord. 24, r. 4 (1)). 


IN POSSESSION 


[Vol. 102] 929 


Landlord and Tenant Notebook 


ORDERS 


The presence of the blanks appears to be inconsistent with 
Ord. 24, r. 11: ‘‘ Every judgment or order requiring any 
person to do an act other than the payment of money and 
costs shall state the time within which the act is to be done,”’ 
but consistent with Ord. 25, r. 72: ‘‘ A warrant of possession 
may be issued after the expiration of the day on which tly 
defendant is ordered to give possession of the land, or, 7/ no 
day has been fixed by the judge for giving possession, after 
the expiration of fourteen days from the day on which judgment 
is given.” 

But the existence of a discretion, to be exercised judicially, 
has been sufficiently recognised. Sheffield Corporation vy. 
Luxford [1929| 2 K.B. 180 has been regarded as the leading 
case on the subject ; and though the relevant words of tly 
County Courts Act, 1888, s. 138, under which it was decided 
were: “the judge may order that possession of the premises 
.... be given by the defendant to the plaintiff, either forthwith 
or on or before such day as the judge shall think fit to name,” 
the court held that it was his duty to make the order, but 
that he had a judicial discretion as regards date. Talbot, J., 
suggested a total of five weeks’ limit in ordinary cases. 

The question of discretion under the enactments in force 
was dealt with in Jones v. Savery [1951] 1 All E.R. 820 (C.A.), 
and in Air Ministry v. Harris {1951} 2 All E.R. 862 (C.A.). 
In the former the county court judge had postponed execution 
of possession of a stable for three months, and Somervell, L.J., 
said: ‘‘ It would seem that this discretion can be no greater 
where there is no statutory provision than where there was 
an express statutory provision,” and the court reduced post- 
ponement of execution from three months to one month. 
Denning, L.J., recalled that the landlord had (“ possibly,” 
but the authorities mentioned in my opening paragraph would 
have justified “ certainly,” and that after judgment !) a right 
to take possession, and “it would be a strange thing if by 
coming to the courts his right to take possession should be 
cut down by a provision that he is not to exercise it for three 
In Airy Ministry v. Harris a county court judge 
n 


months.”’ 
had made an order for possession (of matried quarters) 
one month but added “no warrant without leave of the 
registrar,’ and had refused leave six months later: the Court 
of Appeal held, in Denning, L.J.’s words, that the “ additional 
extension had gone beyond all bounds.”’ 


High Court 


An unsuccessful defendant in an action for recovery of 
possession of land brought in the High Court, if aware that 
a magistrates’ court must allow him twenty-one and may 
allow him thirty days and that Talbot, J., had suggested 
“some such period as four or five weeks, in the absence of 
any altogether exceptional circumstances” as the limit of 
a county court judge’s discretion, might expect a propor- 
tionately longer respite to be possible. But he would be 
There is no provision for stating any time in 


disappointed. 
L providing for 


such a judgment, though R.S.C., Ord. 47, r. 
the issue of the writ of possession by which the judgment ts to 
be executed, is followed by r. 2, dealing with orders that a party 
do recover possession ; Ord. 41, r. 5, would require statement 
of a time within which the person named is to deliver up 
possession, but there is no authority on what time should be 


allowed, 
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In Re Maria Annie Davtes (1888), 21 O.B.D. 237, a court 
was confronted with the problem of the committal of an 
obstinate rather than defiant contemnor who had already 
spent some eighteen months in Holloway Prison ; in searching 
for a formula Mathew, J., observed that under the County 
Courts Act, 1846, s. 113, imprisonment for contempt must be 
for a definite period only not exceeding seven days. But not 
even higher mathematics would assist one to arrive’ at a 
suitable limitation on those lines: the High Court can enter- 
tain claims for any amount, and there is no ratio between 
seven days or {400 and infinity. The successful plaintiff 
can at once seek leave to enforce his judgment “ by leave 
obtained ” : the application being made ex parte, the defendant 
cannot plead for time. 


Principles 

When there is any discretion to be exercised, the judgments 
in Sheffield Corporation v. Luxford, supra, afford some 
guidance—which may, however, have to be considered in the 
light of subsequent changes in substantive law. Talbot, J., 
after observing that the judgment—possession in twelve 
months—really turned the defendant into a weekly tenant 
for a year certain, said that “ the period must not be more than 
is reasonably adjusted to the circumstances of the case, 
including the nature of the tenancy, the term (in this case 
a weekly term) and the object which I think the Legislature 
must be taken to have had in this enactment, that is to say, 
to relieve the judge of the necessity of making an order for 
possession to be given then and there without further warning 
to the tenant,’ and then arrived at the ‘“‘ four or five weeks, 
in the absence of altogether exceptional circumstances ”’ 
mentioned above. In Jones v. Savery, supra, Somervell, L.J., 
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referred not only to the nature of the term but to the length 
of notice. ‘‘ One can imagine, for instance, a large warehouse 
let on terms including a comparatively short notice to quit, 
and it may well be that that would be a relevant circumstance 
which the court would take into account in deciding what 
limited postponement should be given.” 

As mentioned earlier, Talbot, J.’s weekly tenancy for a 
year certain was based on a questionable assumption: the 
Legislature has created statutory, but not judicial, tenancies. 
When Denning, L.J., observed in the same Jones that if the 
horse had been taken out for exercise the landlord had a 
perfect right to shut the stable door (a remarkable instance of 
circumstances altering cases!) and then take possession, 
it is not quite clear whether he was visualising such an event 
occurring before or after judgment. But, while a weekly 
tenancy of a stable let for occupation by a horse used for 
pleasure (apparently the case in Jones v. Savery) could still 
be determined by a week’s notice, Pt. IT of the Landlord and 
Tenant Act, 1954, has since ensured that a weekly tenancy 
of a warchouse could not be so terminated, and the Rent Act, 
1957, s. 16, has done the same for weekly tenancies of dwellings, 
such as was the subject of Air Ministry v. Harris. 

Denning, L.J.’s suggestion has, incidentally, been known 
to have been applied in dwelling-house cases, the lock being 
changed while there was no one at home ; but I would agree 
that, if judgment has been obtained, it would be better, 
as Harman, J., said in Aglionby v. Cohen, supra, to have it 
executed. If carried too far, the present ‘do it yourself 
movement ”’ might lead to a change in the law. I assume 
that sheriffs’ officers and bailiffs could not at present establish 
a monopoly via the Restrictive Practices Court. 


R. B. 


HERE AND THERE 


THE BELLS 

In the old days before the war it used to be an ironical thing 
to sit and listen to the Divorce Court at work while through 
the windows came the defiantly joyous and hopeful peals 
of the wedding bells from St. Clement Danes. Then came the 
great bombardments and the voice of the belfry was silenced 
for fifteen years while the church stood empty, a hollow 
shell. Now it has risen again, as glorious as before, and the 
belfry has a new voice akin to those of the great belfries of 
the Low Countries which sing little tunes every quarter of an 
hour like giant musical boxes and as charming. I, for my 
part, could spend the rest of my life very happily counting 
the passing hours by the bell music scattered over the low 
red roofs, the cobbled squares, the still, shady canals, the 
béguinages (so like miniature Inns of Court) from the great 
tower of Bruges. It was pleasant when above the noise of the 
roaring Strand one lately began to hear at nine, noon, three 
and six the carillon of St. Clement’s playing “ Oranges and 
Lemons.”’ So there was distress when one day recently a 
temporary suspension led to reports—later found incorrect 
that a ban had been imposed in the interests of the peace and 
quiet of the Attorney-General’s department. 


THOSE BELLS AGAIN 


ACCORDING to an article in The Times, the trouble seems to 
have been an excessive zeal for campanology on the part of 
those in charge of the bells, so that at all hours of the day the 
mechanism was likely to be turned on to amuse casual visitors. 


The fascination is easily understood. I have myself played 
a tune on the Bells of Shandon at Cork, which, incidentally, 
is perfectly easy, if you pay attention, by pulling a row of 
ropes according to the directions on a numbered card. In the 
timeless go-as-you-please atmosphere of Ireland the bells 
of Shandon sound’ grand on the pleasant waters of the 
River Lee whenever anyone may feel inclined to play them. 
3ut in the heart of a great capital city like London or in the 
measured, meditative, ordered atmosphere of Bruges, 
regularity is of the essence of the chimes and to turn them 
into a trivial toy for trippers would defeat their end and 
finish up by making them merely a bore. One can see the 
point of the comments made by the Attorney-General’s 
department and others, while still rejoicing that St. Clement’s 
neighbours and the Chaplain General, who has jurisdiction 
over the church, have been able to achieve a modus vivendi et 
operandi agreeable to all concerned. The regular performances 
at 9, 12,3 and60’clock continue ; the “ private performances " 
are “‘ out.’’ In the words of the old song which was delighting 
our ancestors just a hundred years ago, “Chime Again, 
Beautiful Bells.” Perhaps that air might be added to the 
repertoire of St. Clement’s. With so very many hideous 
noises in the Strand, not least the magnified insect noises of 
the internal-combustion engine, it would be a pity if the only 
melodious sounds were ever permanently silenced. Those of 
us who are old enough to remember the perambulating 
muffin man with his tray on his head still mourn the cheerful 
sound of his bell that broke upon our childhood teatimes, 
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while young and old welcome the happy innovation of the 
tinkling musical-box device which now announces that the 
ice-cream man cometh. 


WHY ORANGES ? 
Tuts is the time of the year to recall how the “ Oranges and 
Lemons’ got into the belfry of St. Clement’s in the first 
place. When the site of the Law Courts was a tangle and 
maze of little lanes and alleys, Clement’s Inn stood just west 
of it and behind the Inn was Clare Market. When the fruit 
barges were unloaded from the Thames south of the Strand 
the quickest way for the porters to carry it up was through 
the Inn, and toll in kind was levied for the transit and distri- 
buted among the tenants. A custom thus initiated lingered 


Country Practice 
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on into mid-Victorian times and while Sir Frank Lockwood 
as a young man was living in chambers in one of the pleasant 
old Queen Anne courts, he was surprised on New Year’s Day 
when the head porter knocked at the door and from a basket 
on his arm gravely presented him with an orange and a lemon. 
He could give no explanation save that from time immemorial 
every tenant on New Year's Day was presented with an 
orange and a lemon and was expected to give half a crown 
to the porter. It was the Steward who told him how the 
thing began. Well, Clare Market is gone and Clement’s Inn 
is gone, leaving no memorial but the black boy sundial 
now in the Inner Temple Garden. The bells of St. Clement’s 
must not be stilled. 
RICHARD RoE 


THE LITTLE WOMAN 


I ONCE sat in an Inner Circle train, opposite a man who was 
reading THE SoLicirors’ JOURNAL. I could not tell from 
his expression how far he had progressed with his reading ; 
but somewhere near the middle of the magazine, just where 
Country Practice would normally appear, he got up and 
left the train. It was at Sloane Square, and that was the 
nearest I ever got to meeting one of my readers. That is, 
until a few days ago, when I met a woman solicitor who 
passed some comment on my series of articles. 

It was indeed a great moment. (If the author of ‘ Here 
and There” is anywhere about, you might tell him that she 
reads him, too.) The revelation was slightly disturbing, 
however—the fact that a high proportion of one’s proved 
readership was female. All right, then; you~ shall have 
“Country Practice ’’ from the feminine angle. 

To see a market town practice through a woman's eyes, 
you had better be a solicitor’s wife. There you are, snug in 
the driving compartment of a removal van, leaving a smoky 
city for ever, while your husband is in the back, sitting on a 
dustbin, because he is only an assistant solicitor, and could 
not afford a car, and petrol was still rationed anyway. Some 
years later, all is changed. He is now a partner, and when it 
becomes necessary to move to a larger house, he sits in the 
driving compartment, while you follow after with the pram. 

Life in a remote village needs no further description ; 
articles and books describing a townswoman’s wrestle with 
the forces of nature appear weekly, or possibly daily. How- 
ever, certain questions affecting the status of a solicitor’s 
wife do crop up in a way not met with in a town. First, one 
has to consider one’s professional position. Statistics prove 
that three out of five country solicitors’ wives have been 
connected with the teaching profession, in one form = or 
another. Why this should be so is uncertain. There isa 
theory that female teachers have to “ do nature” to such an 
extent that they cannot settle down happily except in natural 
surroundings. (Consider the number of female teachers 
rushing about the streets of a city at this very moment, 
clutching a handful of twigs to illustrate some lesson.) To 
Country doctors have already 


marry a farmer is too drastic. 
There 


been grabbed by members of the nursing profession. 
is nothing for it but to marry a country solicitor ; no other 
marriageable males are to be found in country districts. The 
solicitor’s wife is therefore a professional person in her own 
right. 


The profession of solicitor’s wife calls for many excellent 
qualities. Perhaps the most excellent of all is the possession 
of a poker face. Thus, if a friend says, “ I say, but have you 
heard about Mrs. Whatsit,’’ the solicitor’s wife must review 
in her own mind (a) whether she has heard about 
Mrs. Whatsit, (6) if so, whether she should indicate that she 
has heard about Mrs. Whatsit, and (c) whether she heard 
about Mrs. Whatsit from her solicitor-spouse, or from some 
other source. While thinking all this out, the solicitor’s wife 
should wear a slightly puzzled expression, as if not quite 
certain whether she has heard anything about Mrs. Whatsit 
beyond what everyone knows anyhow. This sort of problem 
does not usually arise in a biggish city 
one’s husband’s professional position. 

The solicitor’s wife must also undertake the unpaid duties 
of telephonist, note-taker and confidential secretary. Thie 
solicitor himself, if he persists, can eventually win a reputation 
for forgetting all instructions given to him out of normal 
office hours. This is sound policy ; if the solicitor weakens, 
in no time his meals will be interrupted by people calling to 
pay the insurance, make their wills, or take out debt-collecting 
summonses. For a happy married life, it is essential for a 
solicitor to be thoroughly absent-minded about professional 
matters—outside his office. 

Not so the solicitor’s wife. When people ring up in her 
husband’s absence, it would be dreadful to forget a message. 
It’s Ceesar’s wife all over again. Presumably, town solicitors’ 
wives have the same thing to put up with, but without the 
added embarrassment of meeting the ringer-up socially, a few 
days later, at the point-to-point, the Women’s Institute, or 
the Sunday School jumble sale. When everyone for miles 
around is quite likely to be your husband's client, you have to 
be careful. 

Is a country solicitor’s wife's life rewarding? No, not 
very. The value of agricultural land is just about what if 
was in 1882, and the 50 per cent. increase in scale charges 
since then is no great catch. But, at least, nobody gets 
bored. 


not so as to prejudice 


+ * * * * 


If the gentleman reading THE SoLicirors’ JOURNAL who 
got out of the Circle train at Sloane Square will give some 
positive indication that he, too, reads “ Country Practice,” 
I will see what can be done to impart a masculine flavour to 


my articles occasionally. Fair's fair. “ HIGHFIELD.” 
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CORRESPONDENCE 


{The views expresed by our correspondents are not necessarily those of “ The Solicitors’ Journal’’] 


Rochester Admiralty Court 


Sir,—I am always a little in arrear with my reading, and, 
therefore, it is only now that I have read the issue of your journal 
of the 22nd ultimo. It is with great pleasure that I observed a 
reference to the Court of the Admiral of the Medway by Richard 
Roe in ‘‘ Here and There.”’ 

The Admiralty Court of Rochester is still very much alive and 
on the morning of the first or second Saturday in July in each 
year (according to the state of the tide) the court meets in a barge 
moored on the ‘‘ Water of Medway above bridge.”’ 

The court consists of the Admiral of the Medway, who is the 
Mayor of the City of Rochester, and the City Aldermen; the 
court is assisted by a jury of ‘‘ 13 or more ”’ free fishermen while 
the registrar of the court is the Town Clerk of Rochester. 

The Admiralty Court has jurisdiction over fishery in the 
Medway from ‘“‘ Hawkwood to Sheerness,’’ while the Acts under 
which it operates are the Rochester Oyster Fishery Acts, 
1727-1868, and in this connection it is interesting to note that 
the Act of 1727 recites: ‘‘ Whereas time out of mind there hath 
been an Oyster Fishery in the River Medway in the County of 
Kent and in many of the Creeks and branches thereof, within 


the jurisdiction of the Mayor and Citizens of the City of 


Rochester which Oyster Fishery hath time out of mind been 
free and common to all Fishermen and Dredgers after having 
served seven years’ apprenticeship.” 

The Court has a Principal Water Bailiff (who attends upon 
the Mayor in a similar manner to the Principal Sergeant-at-Mace) 
and a Chamberlain, and the jury of free fishermen meet once a 
month in addition to attending the annual court. 

The annual court is a picturesque ceremony and this year the 
Commander-in-Chief the Nore (Vice-Admiral Sir Robin Durnford 
Slater) attended as a guest in the court barge and sat with his 
brother Admiral—the Mayor of Rochester. 

Alas—-Medway oysters are no longer edible but the court still 
regulates the fishery, the principal catches being shrimps, soles 
and eels. 

Puitip H. Barrrett 
fown Clerk and Registrar of the 
Kochester Oyster Fishery. 


Rochester. 


Custody and Access 


Sir, —In your issue of the 4th January, 1958, you published 
a letter from me on this subject, in which I suggested that the 


courts had gone from one extreme to another in their attitude 
to a guilty mother’s rights to access to a child of the marriage. 
Whereas formerly a wife guilty of adultery was shut out for ever 
from seeing her child, now, even a wife who abandoned her 
husband and baby and went off with another man was allowed to 
reappear on the scene after several years and obtain access to 
her child when her former husband had remarried and the child 
was happily settled with a new mother. I expressed the view 
that in such cases the court might well ban the guilty mother 
completely from access to the child whom she had abandoned 
and that such a ban would avoid causing great unhappiness and 
disturbance to the child. 

On the 21st November, 1958, in the case of Dick (former!) 
Holmes) v. Holmes, the Court of Appeal, consisting of Denning 
and Ormerod, L.J J., upheld a decision of a Commissioner refusing 
a mother access to her child where the mother had gone to live 
with another man and had left her husband with a boy aged 
fourteen months, and the boy’s father had subsequently remarried 
In this particular case the father had allowed the mother access 
for a time but later refused any further access because of the 
disturbing effects on the boy’s mind of seeing his mother. In 
the course of the judgment, Denning, L.J., said : 

‘| entirely agree that the fact that the mother was the 
guilty party has no bearing on her claim for access. Indeed, 
the courts regularly and normally give access to guilty parties 
in proper circumstances ; but it does sometimes happen that 
when a child is torn between two homes, it is very bad for the 
child psychologically. It becomes disturbed with the conflict 
of loyalties. When that happens it is often better that the 
child should feel secure and loved in one home rather than be 
disturbed by occasional access to another home.” 


This case was reported briefly in the Evening Standard o 
Friday, 21st November, 1958. Although it does not involve 
any new question of law, it is a decision which might well influence 
the happiness of many children and the attitude of husbands 
and their advisers when this question crops up, as it frequently 
does. It is therefore difficult to understand why apparently no 
series of law reports consider this case should be reported although 
the reports are over-full of cases on negligence in which no new 
question of law is involved, and one grows weary of reading oi 
yet another unfortunate stevedore falling down yet another 
hatch. 

D. EK. Morris. 

London, W.C.1 


REVIEWS | 


Russell on Crime. Eleventh Edition. By J. W. Cecit TuRNER, 
M.C., M.A., LL.B., of the Middle Temple, Barrister-at-Law. 
1958. London: Stevens and Sons, Ltd. Two volumes, 
£10 10s. net. 


Thus early in what will undoubtedly prove to be an extremely 
useful career, this new edition of IKussell has already earned 
judicial commendation. For the Privy Council decision in 
Surujpal v. R. |1958) 1 W.L.R. 1050 proceeds on the basis of the 
‘accurate "’ passage (it is Lord Tucker’s word) at the beginning of 
the chapter on Parties to the Commission of Crime, now figuring 
among the general topics discussed in Part I of the book. 

We can see, by examining these general topics, both the strength 
and, from the practitioner’s standpoint, the limitations of the 
scheme of the work. Neither evidence nor procedure will be 
found here. To look, for instance, for an exposition of the law 
about confessions, or the jury’s proper approach to the evidence of 
accomplices, would be to misapprehend the scope of Sir William 
Kussell’s treatise and the purpose behind the vast labours of his 
editors. Corroboration is dealt with as affecting particular crimes 
and the evidence of children, confessions by an accused person not 
atall. Nor are purely summary offences covered. 

On the other hand, the answerability of accomplices to prosecu- 
tion, the legal consequences which attach to the various partici- 
pants at different stages of the criminal act, these are questions, 


among many others, which occupy the introductory section ot 
two hundred-odd pages by means of which the way is prepared 
for the thorough treatment, crime by crime, of the complete 
calendar of indictable offences wherein lies the work’s principal 
value. It is to Russell that one has turned, and will continue to 
turn, for a balanced analysis of a particular crime according to its 
constituent parts. There are other books which refer to all the 
sections and cases. In Russell the citations are part of a connected 
whole, the decisions being brought into reconciliation wherever 
possible in a text remarkable for its fluent continuity. 

We have thought it apt, in commending the latest edition o! 
this masterpiece, to describe its character because we know 
practitioners who have never referred to it. It is not a circuit 
book, but even those caught up by their affairs in a web ot 
“ practice ’’ and expediency owe it to themselves to go beyond 
mere necessity and to get to understand the finer points of the 
subject of their labours. Mr. Turner, with his long experience 
and academic background, is the best of companions in this study. 
He argues the merits of judicial decisions more freely than is 
habitual with the practising lawyer, but always with a nice 
observance of their binding force. 

Mr. Turner devotes some interesting pages to a discussion of the 
nature of an intent to defraud. The view he holds is, as always, 
a logical one, but seems heretical by the standard of Potters’ case 
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CORRESPONDENCE 


[The views expresed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’] 


Rochester Admiralty Court 

Sir,—I am always a little in arrear with my reading, and, 
therefore, it is only now that I have read the issue of your journal 
of the 22nd ultimo. It is with great pleasure that I observed a 
reference to the Court of the Admiral of the Medway by Richard 
Roe in “‘ Here and There.” 

The Admiralty Court of Rochester is still very much alive and 
on the morning of the first or second Saturday in July in each 
year (according to the state of the tide) the court meets in a barge 
moored on the ‘‘ Water of Medway above bridge.” 

The court consists of the Admiral of the Medway, who is the 
Mayor of the City of Rochester, and the City Aldermen; the 
court is assisted by a jury of “‘ 13 or more ”’ free fishermen while 
the registrar of the court is the Town Clerk of Rochester. 

The Admiralty Court has jurisdiction over fishery in the 
Medway from ‘“‘ Hawkwood to Sheerness,’’ while the Acts under 
which it operates are the Rochester Oyster Fishery Acts, 
1727-1868, and in this connection it is interesting to note that 
the Act of 1727 recites: ‘‘ Whereas time out of mind there hath 
been an Oyster Fishery in the River Medway in the County of 
Kent and in many of the Creeks and branches thereof, within 
the jurisdiction of the Mayor and Citizens of the City of 
Rochester which Oyster Fishery hath time out of mind been 
free and common to all Fishermen and Dredgers after having 
served seven years’ apprenticeship.” 

The Court has a Principal Water Bailiff (who attends upon 
the Mayor in a similar manner to the Principal Sergeant-at-Mace) 
and a Chamberlain, and the jury of free fishermen meet once a 
month in addition to attending the annual court. 

The annual court is a picturesque ceremony and this year the 
Commander-in-Chief the Nore (Vice-Admiral Sir Robin Durnford 
Slater) attended as a guest in the court barge and sat with his 
brother Admiral—the Mayor of Rochester. 

Alas—Medway oysters are no longer edible but the court still 
regulates the fishery, the principal catches being shrimps, soles 
and eels. 

PuHiILip H. BARTLETT. 
Town Clerk and Registrar of the 
Rochester Oyster Fishery. 


Rochester. 


Custody and Access 
Sir,—In your issue of the 4th January, 1958, you published 
a letter from me on this subject, in which I suggested that the 


courts had gone from one extreme to another in their attitude 
to a guilty mother’s rights to access to a child of the marriage, 
Whereas formerly a wife guilty of adultery was shut out for ever 
from seeing her child, now, even a wife who abandoned her 
husband and baby and went off with another man was allowed to 
reappear on the scene after several years and obtain access to 
her child when her former husband had remarried and the child 
was happily settled with a new mother. I expressed the view 
that in such cases the court might well ban the guilty mother 
completely from access to the child whom she had abandoned 
and that such a ban would avoid causing great unhappiness and 
disturbance to the child. 

On the 21st November, 1958, in the case of Dick ( formerly 
Holmes) v. Holmes, the Court of Appeal, consisting of Denning 
and Ormerod, L.J J., upheld a decision of a Commissioner refusing 
a mother access to her child where the mother had gone to live 
with another man and had left her husband with a boy aged 
fourteen months, and the boy’s father had subsequently remarried, 
In this particular case the father had allowed the mother access 
for a time but later refused any further access because of the 
disturbing effects on the boy’s mind of seeing his mother. In 
the course of the judgment, Denning, L.J., said :— 

“TI entirely agree that the fact that the mother was the 
guilty party has no bearing on her claim for access. Indeed, 
the courts regularly and normally give access to guilty parties 
in proper circumstances ; but it does sometimes happen that 
when a child is torn between two homes, it is very bad for the 
child psychologically. It becomes disturbed with the conflict 
of loyalties. When that happens it is often better that the 
child should feel secure and loved in one home rather than be 
disturbed by occasional access to another home.” 

This case was reported briefly in the Evening Standard of 
Friday, 21st November, 1958. Although it does not involve 
any new question of law, it is a decision which might well influence 
the happiness of many children and the attitude of husbands 
and their advisers when this question crops up, as it frequently 
does. It is therefore difficult to understand why apparently no 
series of law reports consider this case should be reported although 
the reports are over-full of cases on negligence in which no new 
question of law is involved, and one grows weary of reading of 
yet another unfortunate stevedore falling down yet another 
hatch. 

D. E. Morris, 


London, W.C.1 


REVIEWS 


Russell on Crime. Eleventh Edition. By J. W. Ceci: TurNER, 
M.C., M.A., LL.B., of the Middle Temple, Barrister-at-Law. 
1958. London: Stevens and Sons, Ltd. Two volumes, 
£10 10s. net. 


Thus early in what will undoubtedly prove to be an extremely 
useful career, this new edition of Russell has already earned 
judicial commendation. For the Privy Council decision in 
Surujpal v. R. [1958] 1 W.L.R. 1050 proceeds on the basis of the 
“accurate ’’ passage (it is Lord Tucker’s word) at the beginning of 
the chapter on Parties to the Commission of Crime, now figuring 
among the general topics discussed in Part I of the book. 

We can see, by examining these general topics, both the strength 
and, from the practitioner’s standpoint, the limitations of the 
scheme of the work. Neither evidence nor procedure will be 
found here. To look, for instance, for an exposition of the law 
about confessions, or the jury’s proper approach to the evidence of 
accomplices, would be to misapprehend the scope of Sir William 
Russell’s treatise and the purpose behind the vast labours of his 
editors. Corroboration is dealt with as affecting particular crimes 
and the evidence of children, confessions by an accused person not 
at all. Nor are purely summary offences covered. 

On the other hand, the answerability of accomplices to prosecu- 
tion, the legal consequences which attach to the various parttici- 
pants at different stages of the criminal act, these are questions, 


among many others, which occupy the introductory section of 
two hundred-odd pages by means of which the way is prepared 
for the thorough treatment, crime by crime, of the complete 
calendar of indictable offences wherein lies the work’s principal 
value. It is to Russell that one has turned, and will continue to 
turn, for a balanced analysis of a particular crime according to its 
constituent parts. There are other books which refer to all the 
sections and cases. In Russell the citations are part of a connected 
whole, the decisions being brought into reconciliation wherever 
possible in a text remarkable for its fluent continuity. 

We have thought it apt, in commending the latest edition of 
this masterpiece, to describe its character because we know 
practitioners who have never referred to it. It is not a circuit 
book, but even those caught up by their affairs in a web of 
“ practice ’’ and expediency owe it to themselves to go beyond 
mere necessity and to get to understand the finer points of the 
subject of their labours. Mr. Turner, with his long experience 
and academic background, is the best of companions in this study. 
He argues the merits of judicial decisions more freely than is 
habitual with the practising lawyer, but always with a nice 
observance of their binding force. 

Mr. Turner devotes some interesting pages to a discussion of the 
nature of an intent to defraud. The view he holds is, as always, 
a logical one, but seems heretical by the standard of Pofters’ case 
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(available since his text was written [1958] 2 All E.R. 51) and of 
R. v. Wines, cited on page 1430. Incidentally, this discussion is 
not readily traceable from the index ; readers will find it in the 
chapter on Forgery. More important, although the preface is 
dated Feburary, 1958, the book takes no account of the case of 
Hopkins and Collins, reported in The Times of 12th October, 1957, 
and in the Criminal Appeal Reports less than thirty pages after 
Russell v. Smith, which enjoys extended notice. The Hopkins 
case in effect disapproves statements on pp. 1405 and 1409, and 
renders obsolete part of a footnote on p. 1287. No longer, below 
the House of Lords, need a forgery “ tell a lie about itself.’’ 

One other statement seems to us questionable. Of the common 
law fraud case of Hudson (the summary of which telescopes the 
facts a little unfortunately) Mr. Turner says that it is an instance 
of the exercise by the courts of the power of creating new offences. 
But this is exactly what Lord Goddard said the court were not 
doing. 

The two volumes are handsomely produced and printed. Our 
admiration for the work of a most meticulous proof-reader is 
tempered only by a quite irrational desire to know what happened 
when Wightman, J. “‘ committed ” Pollock, C.B. (p. 1083). 


The Taxation of Gifts and Settlements including Pension 
Provisions. Third Edition. By G. S. A. WHEATCROFT, 
J.P., M.A. (Oxon), a Master of the Supreme Court (Chancery 
Division), assisted by MIcHAEL FRANKS, M.A. (Oxon), of Gray’s 
Inn, Barrister-at-Law. With a Foreword by Sir IAN YEAMAN. 
1958. London: Sir Isaac Pitman & Sons, Ltd. £2 12s. net. 
The earlier editions of this book have become widely known 

and it is generally appreciated that the author’s mastery of his 

subject is only matched by his skill in recognising any defects 
in the handiwork of the draftsmen of taxation statutes. 

Readers familiar with this work will want to know what 
additional material they can expect to find in the new edition. 
At 249 pages it is longer by some 55 pages than the last edition 
and considerable re-writing has taken place to bring the book 
up to date. In particular, references to the Finance Act, 1958, 
have been incorporated which illustrates the speed with which 
author and publishers have worked. Of the new material the 
most interesting, and that most rewarding of study, is to be 
found in Chap. IV entitled ‘‘ Estate Duty on Gifts.’’ Here the 
author discusses at length the provisions and implications of s. 38 
of the Finance Act, 1957, on gifts inter vivos. Mere indications 
are given of intriguing ideas and potential loopholes in the tax 
legislation. Can a cheque be distinguished from ‘‘ money ’’?; 
new strategems to replenish the armoury of those advisers who 
have been deprived of the “ disappearing trick ’’; the would-be 
tax avoidance conjurer now has available for himself and his 
clients a choice of the “‘ repeating trick,’’ the “‘ strip trick,’ the 
“in-and-out trick”? as well as a loophole in connection with 
timber-bearing land and the possibility of purchase of foreign 
land by trustees out of the proceeds of sale of settled property 
(pp. 54-59). 

All these variations on the same (tax avoidance) theme 
illustrate that the more patching of fiscal measures that the 
Legislature is forced to undertake, the greater the number of 
opportunities (or pitfalls) created. The ideal answer is, of course, 
so to reduce the burden of taxation that the incentive to incur 
considerable expense in furthering tax avoidance schemes is 
removed. 

In Chap. XIX the author recalls that in his second edition 
he forecast a general change in the basis of ascertainment of 
gifts and termination of the estate duty advantage of a life-tenant 
purchasing his remainderman’s interest. Both prophecies have 
now been fulfilled and one feels that it is not unlikely that another 
point of the author will be met sooner or later. This is that a 
slice of the settled fund in a discretionary settlement could be 
deemed to pass on the death of a beneficiary under the settle- 
ment, such slice to correspond to the proportion of income 
that the beneficiary received during (say) the last five years 
of his life. It might not have been out of place for this chapter 
to carry a word of warning about the implications of the Domicile 
Bill which had been introduced in Parliament before the book 
went to press. 

The author’s hopes that the book may still be read as a whole 
should be fulfilled by those who have not met his book before; 
those who have will doubtless be interested to observe the changes 
in text necessitated by events since 1954. It only remains for 
us to echo Master Wheatcroft’s plea for an early codification of 
estate duty law. 
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The Motor Guide to the Law. By a Barrister. 1958, 
London: Temple Press, Ltd. 10s. 6d. net. 


The object of this book is to set out in a convenient way all 
that the average motorist needs to know about the law concerned 
with motoring. To attempt to cover this field in no morethan 
115 pages was an ambitious project and The Motor deserves 
praise for causing the attempt to be made. Does the book 
succeed in its object ? On the whole it does for the average 
motorist will find within its covers the answers to the majority 
of queries which he has from time to time. Those who wish to 
read the book from cover to cover will find their task considerably 
lightened by the most attractive and witty sketches by Wren 
which appear throughout the book and which beckon on the 
reader always further until very soon he finds himself at the end 
of the work. 


All this is not to say that there are not some minor flaws and 
there are several points which may well be borne in mind in the 
preparation of any future editions. In his tips to potential 
buyers of cars the author does not mention that for a relatively 
small fee the motoring organisations that exist will arrange for 
a vehicle to be inspected and a technical report to be supplied ; 
indeed, the author does not mention the existence of such 
organisations. Chapter 4 includes some draft agreements relating 
to the sale of a motor car; the space thus taken up could have 
been better used because it is not very realistic to expect that a 
private seller would agree to sign any such document. The 
production of such a draft agreement by a potential buyer in 
most cases would induce the seller to look elsewhere for another 
buyer. Although the author gives a thumbnail description of a 
“market overt’”’ he fails to warn the potential seller of the 
pitfalls which may await him if he proposes to sell his car to an 
infant. On pp. 37 and 40 the author states that if a driver is 
required to produce his insurance certificate or driving licence 
and at the time of the request he is not carrying those documents 
on him, then he must produce the document required within 
five days at a police station specified by the police; this is 
inaccurate because at the time of the request the driver is entitled 
to specify at which police station he will produce the documents 
within the five-day period. Although it is correctly stated that 
the supervisor of a learner-driver must be a person who has 
passed the driving test himself or who has held a “ proper” 
driving licence for two years, it should be explained that by 
‘“‘ proper ”’ the author has in mind that the supervisor must hold 
a licence authorising him to drive a vehicle of the same class as 
the vehicle being driven by the holder of the provisional licence. 
Again, it might be helpful if a note was made that the fee to be 
charged an applicant for the replacement of his lost or defaced 
driving licence should not exceed 2s. 6d. (Road Traffic Act, 1956, 
s. 48 (3)). No doubt in any future edition the case of Lund v. 
Thompson [1958] 3 W.L.R. 594 will be included in ch. 24 on 
“Notice of Intended Prosecution.”” In any such edition it 
would be surely more appropriate for ch. 16 on ‘‘ Construction, 
Use and Maintenance Regulations ”’ to be placed immediately 
before ch. 12 on ‘‘ Compulsory Testing of Old Motorcars.” 


Despite the minor points of criticism mentioned, this is a useful 
book and should be a boon to solicitors who are all too frequently 
tackled informally by their motorist friends who wish to seek 
some advice on the cheap; in such circumstances a reference to 
this book may be the solution. Solicitors themselves are likely 
to improve their knowledge on the subject-matter by perusal of 
this book which is well written. How many solicitors are aware, 
for instance, that one should report any accident involving a 
collision between one’s car and a pig (farmyard not road-hog 
variety already covered under the term of “person” or 
“‘vehicle’”’) ? We have no doubt that there is room for this 
guide to the law relating to motor cars and motorists and we 
feel confident that many of the increasing number of motorists 
will welcome its appearance with open arms. 





Mr. REGINALD WILLIAM WELLS, solicitor and deputy town 
clerk of Devizes, has been recommended to be appointed town 
clerk in succession to Mr. Archibald Hodge, who is to retire in 
January, 1959. 

Mr. Henry Evans, solicitor, has been appointed clerk and 
finance officer to the Machynlleth Rural Council in succession to 
the late Mr. H. M. Arthur. 
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OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Court of Appeal 


DEVELOPMENT CHARGE (BEFORE 1953): ASSESS- 

MENT TO BE MADE ON BASIS THAT WHOLE OF 

PERMITTED DEVELOPMENT WILL BE CARRIED OUT: 

ARGUMENTS OF COUNSEL: PRACTICE NOTES 

ISSUED BY GOVERNMENT DEPARTMENT NOT TO 
BE QUOTED 


London County Council v. Central Land Board 
Jenkins, Romer and Willmer, L.JJ. 27th October, 1958 


Appeal from Danckwerts, J. ([1958] 2 W.L.R. 807; ante, 
p. 330). 

A local authority by virtue of the Housing Act, 1936, and in 
pursuance of a local order, acquired some 231 acres for develop- 
ment as a building estate. They submitted to the local planning 
authority detailed plans for the development of the whole estate, 
including the construction of houses, roads, factories and various 
public buildings. Planning permission in respect of the plans so 
submitted was granted, and the development indicated was 
practically completed by 18th November, 1952; by virtue of 
the provisions of s. 1 (1) of the Town and Country Planning Act, 
1953, development charges were abolished in respect of operations 
begun on or after that date. Part of the estate was suitable for 
building purposes, but to render the remainder suitable heavy 
engineering work had to be carried out at a cost which con- 
siderably exceeded the value of the land as a whole for building 
purposes. When the Central Land Board sought to assess a 
development charge, the council objected, contending that the 
development had been onerous and not profitable, so that the 
grant of planning permission had added nothing to the existing 
use value of the land and no charge was accordingly payable. 
The board contended that the permission was of an optional 
nature, and that a hypothetical purchaser would only develop 
such parts of the land as were profitable, in which case the charge 
should be £22,500 (an agreed figure). Danckwerts, J., made a 
declaration in favour of the council that the land with the benefit 
of the planning permission ought to be valued on the footing 
that the council would proceed to carry out the whole of the 
planned operations within a reasonable time. During the 
hearing he permitted counsel for the council to read, as part of 
their argument, certain ‘‘ Practice Notes, being notes on Develop- 
ment Charges,’’ compiled by the defendant board for the assistance 
of their staff. The board appealed. 


Jenkins, L.J., delivering the judgment of the court, said that 
the planning permission under which the council had developed 
the estate had been granted with express reference to an applica- 
tion to develop the whole estate accompanied by detailed plans 
showing a carefully balanced layout of the whole area, so as to 
provide not merely housing accommodation but also public 
buildings and other necessary amenities. The contentions for 
the appellant board were that the development charge payable 
was the amount by which the value of the land with the benefit 
of planning permission exceeded the existing use value, such 
additional value being measured by normal processes of valuation. 
Planning permission merely permitted, but did not oblige, the 
owner to develop ina particular way. The hypothetical purchaser 
must be considered, and he would want to make the largest 
profit possible. Apart from the question of notional sale, the 
council, if so minded, could have confined their operations to 
such parts of the estate as could profitably be developed. If it 
were otherwise, it would mean that the council having bought 
the site at existing use value after their predecessors in title 
had been compensated for loss of development value, would 
have got planning permission free ; whereas if they had purchased 
the land before the Act they would have paid a price commensu- 
Tate with unrestricted rights of user, such a result being 
mconsistent with the scheme of the Act. For the council it 
was argued first that the planning permission was sought and 
obtained on the footing that the estate as a whole would be 
developed in a balanced and integrated manner as indicated on 
the plans, and that the development by the council, or assignees 


from them, of parts only of the estate selected by reference to 
economic considerations, would have involved a radical departure 
from the permitted proposals and would not be within the 
permission at all. That was putting the case too high, in the 
court’s opinion, but this much could be said: that such an 
expedient of selective development would have been a breach 
of faith and might have exposed the council or the hypothetical 
purchaser to a risk of revocation of the planning permission under 
s. 21 (1). But there was a second and more powerful argument. 
It was said that, having regard to ss. 69 and 70 of the Act of 
1947, a development charge was exigible in respect of actual 
operations in the way of development, and not in respect of 
mere permission to develop, so that a development charge was 
to be ascertained on the footing that the permitted operations 
would in fact be carried out. That contention was fully justified. 
Under the provisions of those sections, a charge was to be levied 
‘in respect of the carrying out of any operations’ ; the applica- 
tion for planning permission must be by a person having a 
sufficient interest in the land; the board had power to refuse to 
assess the charge unless satisfied ‘“‘ that the applicant is able to 
carry out those operations, and that he will do so within such 
period as the board consider appropriate ’’; the provisions of 
those sections were in some points only consistent with, and in 
no point inconsistent with, the council’s view. That view was 
supported also by the provisions of the statutory regulations, 
and by the wording of the statutory form of application for 
planning permission issued thereunder. It followed, therefore, 
that the declaration made by Danckwerts, J., was right, and that 
the appeal should be dismissed. There was, however, a further 
point. The departmental notes quoted by counsel below were 
wholly inadmissible for the purpose of construing the Act, and 
the judge should have declined to consider them. It was not 
a desirable practice to allow such inadmissible matter to be 
read as part of counsel’s argument in a case involving the con- 
struction of statutory provisions. Such notes inevitably derived 
persuasive force from the fact that they represented the views 
of the persons charged with the administration of the Act, 
and, therefore, possessing special knowledge of its provisions, 
and however much counsel might disclaim reliance on them 
otherwise than as part of his argument, their use might well 
result in the court being influenced by official opinion, albeit 
unconsciously, on questions of construction, the decision of which 
properly rested on the court alone. Appeal dismissed. Leave 
to appeal refused (it having been stated that there was only one 
case outstanding which involved the same question). 

APPEARANCES: G. D. Squibb, Q.C., and Denys Buckley 
(Treasury Solicitor) ; H. E. Francis (J. G. Barr, Solicitor, London 
County Council). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1296 

CROWN PRIVILEGE: POLICE RECORDS 

WITHHELD IN PUBLIC INTEREST : 
MINISTER’S CERTIFICATE CONCLUSIVE 

Auten v. Rayner and Others 


Auten v. Baker Todman & Co. (sued as a firm) and 
Another 


Lord Evershed, M.R., Sellers and Pearce, L.J J. 
4th November, 1958 
Appeal from Ashworth, J. 


Objection was made on the “‘ grounds of public interest ’’ to the 
production of certain official police records in an action in which 
three defendants were charged, inter alia, with conspiracy, false 
imprisonment and malicious prosecution. The third defendant, 
on whose behalf the objection was made, was at the material 
time a detective constable in the company fraud department of 
the Criminal Investigation Department. The objection was 
supported by an affidavit sworn by the Home Secretary. In 
interlocutory proceedings before the master, counsel for the 
plaintiff submitted that the Home Secretary should not have 
been a deponent to the supporting affidavit because he was 
connected with the first two defendants, and the plaintiff might 
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reasonably have supposed him to be biased. (It was not 
suggested that he was in fact biased.) The connection com- 
plained of was an indirect relationship by marriage and a past 
directorship and shareholding in Courtaulds, Ltd., which was 
connected with companies in which the first defendant held 
office as director or secretary. Subsequently, the Home 
Secretary swore a further affidavit affirming his objection and 
stating that at the time when his decision was made he was 
unaware that Courtaulds, Ltd., was connected with any of the 
issues in the action. It appeared subsequently that a document 
containing the material information had not been supplied to 
him. The master refused to order production of the documents 
and the judge confirmed his refusal. The plaintiff appealed, 
submitting that the right of the Crown to withhold production 
of documents was not exercisable if a prima facie case of fraud 
was made out, and the documents had come into existence as 
ingredients in a fraudulent conspiracy, such as that alleged for 
the present case. 

Lorp EVERSHED, M.R., delivering the judgment of the court, 
said that although, as was said in Glasgow Corporation v. Central 
Land Board [1956] S.L.T. 41, the courts viewed with jealous care 
the exercise of executive powers overriding the court’s jurisdiction, 
it was in the public interest that those concerned in public 
administration should not be embarrassed in the performance 
of their duties by the possibility that their confidential reports 
might be disclosed. In such circumstances the objection of the 
Crown to production was justified. In this case the link which 
it was submitted might have suggested bias was extremely 
slender, and it would be extravagant to suppose that the Home 
Secretary was disqualified because of it. It had been submitted 
that the Home Secretary’s function involved weighing the public 
interest against the interest of the due administration of justice 
and of the particular litigants and that it was, therefore, judicial 
so that, as in Cottle v. Cottle [1939] W.N. 205, the test was whether 
the plaintiff might reasonably have suspected bias. That case 
was, however, distinguishable, for even if the Home Secretary 
was acting judicially (and his lordship did not decide that he 
was), he was not adjudicating on the issues between the litigants. 
But even if the suggested test had been applied the plaintiff 
ought on the facts reasonably to have accepted that the 
determination was unbiased. There was no objection to the 
Home Secretary having personally determined the question of 
disclosure. On the authorities (see Duncan v. Cammell, Laird & 
Co. [1942] A.C. 624), he, as the Ministerial head of the department, 
had, save in exceptional cases not applicable, to take the decision 
and the responsibility for it. In submitting that the Minister’s 
decision to withhold production in a case where a prima facie case 
of fraud was made out was not to be regarded as sacrosanct, 
the plaintiff had relied on O’ Rourke v. Darbishire [1920] A.C. 
581, but that case dealt with the right to privilege from discovery 
of a private individual in certain circumstances, and the case 
could not be regarded as authority for the plaintiff’s submission. 
The right of the Crown to withhold documents from discovery 
was a public right required and justified by the administration 
of public affairs and could not be forfeited by a private indi- 
vidual. Whatever might be the effect of fraud in other cases, 
in the present case the decision had been made after consideration 
of the nature of the action, of the allegations which had been 
made and of the effect on all the litigants of the decision to 
withhold production. The Minister had concluded that the 
public interest and the proper functioning of the public service 
required that the documents should be withheld. The form of 
the decision was, therefore, unimpeachable on the face of it. 
The conditions to which Lord Simon referred in Duncan v. 
Cammell, Laird & Co., supra, had not been shown not to have 
been satisfied and the court was bound to treat the certificate 
as conclusive. Even if the language of Jenkins, L.J., in Ellis 
v. Home Office [1953] 2 Q.B. 135, at p. 146, was regarded as indi- 
cating a Minister’s duty in reaching his conclusion (though it 
seemed rather that the observations were merely by way of 
advice and admonition) then again it had not been shown that 
that duty was not in this case performed, and so the result was 
the same. 

APPEARANCES: D. N. Pritt, Q.C., and J. Platts-Mills (W. H. 
Thompson) ; Sir Reginald Manningham-Buller, Q.C., A.-G., and 
Rodger Winn (Treasury Solicitor); H. K. Woolf (Herbert Baron 
and Co.); G. de P. Veale, Q.C., and W. W. Stabb (Solicitor 
for Commissioner of Police of the Metropolis); G. W. Cheyne 
(Chamberlain & Co.). 


[Reported by Miss E, DANGERFIELD, Barrister-at-Law] [1 W.L.R. 1300 
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PAYMENT INTO COURT: STATUTORY AND 
COMMON-LAW CLAIMS: WHETHER CAUSES OF 
ACTION MUST BE SPECIFIED 


Graham »v. C. E. Heinke & Co., Ltd. 
Lord Somervell of Harrow, Morris and Pearce, L.JJ. 
26th November, 1958 
Appeal from Donovan, J. ([1958] 2 W.L.R. 224; ante, p. 108), 


In an action where the plaintiff claimed damages for personal 
injuries alleged to be due to the defendants’ negligence at common 
law and breach of statutory duty, the defendants, before 
delivering their defence, made a general payment into court 
without specifying the cause of action in respect of which the 
payment was made. The plaintiff did not take the money 
out and Donovan, J., awarded him a sum less than the payment 
in and directed that the defendants should have the costs of 
the action after the date of the tender. He rejected the plaintiff's 
contention that the notice of payment in did not comply with 
the terms of Ord. 22, r. 1 (2), since it did not specify the cause of 
action in respect of which the payment was made, and should 
therefore be treated as a nullity. The plaintiff appealed. 

Lorp SOMERVELL OF Harrow said that the purpose of Ord. 22, 
r. 1 (2), was to avoid embarrassment, in the technical sense, 
when damages were claimed under two or more independent 
causes of action, in cases where the relief claimed was cumulative. 
A man claiming under cause A and cause B, if he won on both, 
got X plus Y in damages. If a sum of money was paid into 
court, it was difficult for him to know what to do if he did not 
know how much was allocated to cause A, and how much to 
cause B. If £250 was allocated to cause A, he might say: 
“That is all I hope to get under that, so I will take that sum 
out, and that will be the end of that.’”’ The case would then 
proceed on cause B. That obviously was the problem with 
which the rule was intended to deal. But in cases such as the 
present, where the relief claimed was not cumulative, but where 
the two causes of action were alternative methods of claiming 
the same relief, not only could the embarrassment which the 
rule was designed to prevent not arise, but it would also be 
impossible to comply with the rule by allocating part of the sum 
paid in to one, and part to the other of the two alternative causes 
of action. On that point, therefore, the judge was right in 
deciding that there had been no breach of the rule. 

Morris and PEARCE, L.JJ., agreed. Appeal allowed on 
quantum. 

APPEARANCES: F. W. Beney, Q.C., and Leonard Halpern 
(King-Hamilton & Co.; Stephen Chapman, Q.C., and John 
Stocker (Kingsbury & Turner). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 737 


Queen’s Bench Division 


HABEAS CORPUS: CRIMINAL CAUSE OR MATTER: 
WRIT REFUSED BY DIVISIONAL COURT OF QUEEN'S 
BENCH DIVISION: JURISDICTION OF DIVISIONAL 

COURT ON SECOND APPLICATION 

In re Hastings (No. 2) 
Lord Parker, C.J., Hilbery and Diplock, JJ. 
21st November, 1958 
Application for writ of habeas corpus. 


An applicant, who was detained in one of Her Majesty's 
prisons serving a sentence of four years’ corrective training, 
which he alleged to be unlawful, applied to a Divisional Court 
of the Queen’s Bench Division for a writ of habeas corpus; 
the court refused the writ and the Court of Appeal, to whom the 
applicant appealed against the refusal, refused to entertain the 
appeal on the ground that they had no jurisdiction to do so as 
it arose out of a criminal cause or matter. The applicant then 
renewed his application for the writ to another Divisional Court 
of the Queen’s Bench Division which was differently constituted. 
His application was based on the same evidence and the same 
grounds as his original one. Objection was taken on behalf of 
the Crown to the jurisdiction of the court on the second 
application. 

Lorp Parker, C.J., delivering the judgment of the court, 
said that the Solicitor-General had contended that, contrary to 
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what had been generally presumed, an applicant had never 
had a right to go from judge to judge except when the court 
was not sitting and that, since the Judicature Act, 1873, an 
applicant who had been to a Queen’s Bench Divisional Court 
had exhausted his rights in regard to all the judges of the Queen’s 
Bench Division. There was no doubt that before the Judicature 
Act, 1873, an applicant could apply for the writ in term time 
from court to court, that was from the King’s Bench to Common 
Pleas, from Common Pleas to Exchequer, from Exchequer to 
Chancery, and it might well be that in the vacation he could 
go from judge to judge even of the same court. But he could 
not apply twice to the same court on the same facts. Prior to 
the Act the common-law courts sat in banc, all members of the 
court available in London sitting together. But the decision 
was the decision of the court and there was no suggestion in any 
of the cases that the absence of one or more members would 
enable an applicant to apply again to the same court when it 
was differently constituted. The Act of 1873 transferred the 
jurisdiction of the three common-law courts sitting in banc to 
Divisional Courts (which could be constituted by two or more 
judges sitting together) and an Order in Council of 1880 fused 
the courts of Queen’s Bench, Common Pleas and Exchequer 
so that the Divisional Court of the Queen’s Bench Division 
became the successor of the three common-law courts sitting 
in banc and its decision was equivalent to the decision of all 
the judges of the division. The Judicature Act, 1925, did not 
alter the position. Accordingly, this applicant, having once 
been heard by a Divisional Court of the Queen’s Bench Division 
was not entitled to be heard again on an application based on 
the same facts by another Divisional Court of the same division 
consisting of different judges. It was not necessary to express 
any concluded opinion as to the right of an applicant to-day to 
go from judge to judge as distinct from going from Divisional 
Court to Divisional Court of the Queen’s Bench Division. The 
authorities did not support the proposition that there was such 
aright in term time, the only authority to the contrary being 
Eshugbayi Eleko v. Officer Administering the Government of Nigeria 
[1928] A.C. 459, but in a matter so important to the liberty of 
the subject the court would not lightly disregard the principles 
there laid down and their correctness could be left for considera- 
tion until a case arose in which they were directly in point. 


APPEARANCES: Neil Butter (Official Solicitor); Sir Harry 
Hylton-Foster, Q.C., S.-G. (Treasury Solicitor). 
[Reported by Mrs. E. M. WELLwoop, Barrister-at-Law] [3 W.L.R. 768 


Probate, Divorce and Admiralty Division 


ESTOPPEL PER REM JUDICATAM: DIVORCE 
PETITION DISMISSED IN EXERCISE OF COURT’S 
DISCRETION: WHETHER PARTIES ESTOPPED 
FROM REPEATING AND DENYING SAME CHARGES 


Bernard v. Bernard (Sutton cited) 


Barnard, J. 17th October, 1958 
Issue. 


At the hearing of a husband’s petition for divorce on the ground 
of the wife’s adultery and desertion, which was undefended save 
as to custody, the court, in March, 1953, found the contents of 
the petition “‘ sufficiently proved,” but refused to exercise its 
discretion in the husband’s favour in respect of his own adultery. 
A transcript of the hearing showed that a finding of adultery 
had, in fact, been made, but that there was no reference to the 
charge of desertion. The suit was stayed and the petition was 
subsequently dismissed by consent in June, 1955. In February, 
1956, the wife filed a petition for divorce on the grounds of the 
husband’s adultery with two named women, and sought the 
exercise of the court’s discretion in her favour. The husband, 
by his answer, repeated the charges of adultery and desertion 
made in his previous petition and also asked for the exercise of 
the court’s discretion. An issue was directed to be heard to 
determine whether the husband was estopped from repeating 
the charges contained in his petition, and whether the wife was 
precluded from denying desertion prior to that petition. 


BarNnarD, J., referred to the facts, the form of the issue and 
the pleadings in both suits and said that counsel for the wife 
telied very strongly on the words of Denning, L.J., in Thompson v. 
Thompson [1957] P. 19, at p. 29, dealing with the question of 
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estoppel: ‘‘ The situation has been neatly summarised by saying 
that in the Divorce Court ‘ estoppels bind the parties but do not 
bind the court’: but this is perhaps a little too abbreviated. 
The full proposition is that, once an issue of a matrimonial 
offence has been litigated between the parties and decided by a 
competent court, neither party can claim as of right to re-open 
the issue and litigate it all over again if the other party objects 
(that is what is meant by saying that estoppels bind the parties).”’ 
He (his lordship) was satisfied that Denning, L.J., did not intend 
what he said to be construed so widely as to preclude a party 
who has made a charge and succeeded in proving it, from repeating 
it; and one had only to look at a few passages in the rest of his 
judgment to see that he never intended it to bear such a wide 
interpretation as that. The husband was not, therefore, estopped 
from repeating the charge of adultery. As to the charge of 
desertion there was nothing in the transcript of the hearing to 
show that the court was either satisfied or not satisfied that 
desertion was proved. There was no adjudication on the charge 
of desertion and he (his lordship) was not prepared to imply any 
finding either way. It was, therefore, open to the husband to 
make that charge again and open to the wife to deny it. The 
answer to both questions posed in the issue was in the negative. 
Order accordingly. 

APPEARANCES: F. J. Cridlan (Callingham, Griffith & Bate, for 
Varley, Hibbs & Co., Coventry); J. G. Syms and Bryan Anns 
(Wainwright & Co.). 

[Reported by Miss ELaine Jones, Barrister-at-Law] [1 W.L.R. 1275 

HUSBAND AND WIFE: JUSTICES : WILFUL NEGLECT 

TO MAINTAIN: WIFE LIVING APART FROM 

HUSBAND ON MEDICAL GROUNDS: NO MIS- 
CONDUCT BY HUSBAND 


Lilley v. Lilley 
Lord Merriman, P., and Hewson, J. 29th October, 1958 


Appeal by a wife against the dismissal on 26th February, 1958, 
by Mr. O’Sullivan, the stipendiary magistrate for Kingston upon 
Hull, of her complaint that her husband had been guilty of wilful 
neglect to provide reasonable maintenance for her. The parties 
were married in October, 1948. A child was born in March, 
1952. The wife’s confinement was a difficult one, and thereafter 
she suffered from a mental or nervous disorder which was either 
caused or gravely aggravated by the birth of the child, developing 
an invincible repugnance to sexual intercourse which was in no 
way attributable to wilfulness on her part. There was no further 
marital intercourse after the child’s birth. In October, 1952, 
the wife was admitted as a voluntary patient to a mental hospital. 
In August, 1953, on her written request, sponsored by the 
husband, she was allowed to return home. During that period of 
leave, the wife suffered from attacks of dizziness, and she returned 
to the hospital in September, 1953, where, subject to short 
absences, she remained continuously until June, 1956, when she 
went to live with her mother and the child. In October, 1954, 
the wife was granted an order on the ground that she had been 
deserted by her husband, who was ordered to pay maintenance 
of £2 a week for the wife and £1 a week for the child, the wife 
being given custody. On 23rd August, 1957, that order was 
discharged on the husband’s complaint; but at the same time 
an order was made under the Guardianship of Infants Acts, 
1886 to 1926, giving the wife the custody of the child and ordering 
the husband to pay 30s. a week for the child’s maintenance. 
For a short time thereafter the husband continued to pay £3 
per week, but on 6th September, 1957, he ceased paying anything 
beyond the 30s. per week in respect of the child. On 
4th January, 1958, the wife made the complaint of wilful neglect 
to maintain, the dismissal of which was the subject of the appeal. 
Medical evidence was given that it might be disastrous to her 
mental health to return to her husband even upon a sexless 
basis. Cur. adv. vult. 

Lorp MERRIMAN, P., reading his judgment, said that there 
was no agreement between the parties either that the wife should 
live apart from the husband, or that she should be maintained 
as a separated wife. The husband was admitted not to be in 
desertion, and it was to be assumed that the wife was not a 
deserter. Since the ground put forward by the wife to justify 
her refusal to cohabit with the husband involved no matter of 
complaint against him, the husband could not be held guilty of 
wilful neglect to provide reasonable maintenance, and the wife’s 
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complaint was rightly dismissed. His lordship observed that 
although it was true that under subs. (5) (b) of s. 43 of the 
National Assistance Act, 1948, the National Assistance Board 
could obtain an order to pay the money to the wife, that was 
an order made by virtue of the express liability of the husband 
to maintain his wife under s. 42, and it did not necessarily impute 
a finding of wilful neglect. In his (his lordship’s) opinion, that 
was the true solution of this difficult case. 

Hewson, J., concurred. Appeal dismissed. Leave to appeal 
to the Court of Appeal. 

APPEARANCES: R. H. Hutchinson (Dawson, Loncaster & Co., 
Hull); Keith McHale (Smith & Hudson, for Williamson, 
Stephenson & Hepton, Hull). 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 728 


HUSBAND AND WIFE: DOMICILE: ACQUISITION 
OF DOMICILE OF CHOICE BY SOLDIER 
Stone v. Stone 


Collingwood, J. 7th November, 1958 


Undefended petition. 

A husband, whose domicile of origin was in Ohio, U.S.A., and 
who at all relevant times was serving in the merchant marine or 
armed services of the U.S.A., first came to England in 1944, and 
married there in 1950. From 1951 he was posted to and served in 
countries other than England, where the wife continued to live. 
In November, 1957, he spent a leave in England at the home of an 
English woman for whom he had formed an attachment and whom 
he desired to marry if granted a decree, and at that date formed 
the intention, which continued, to remain in England for the 
rest of his life. Thereafter, he spent all his available periods of 
leave in England, using a room at the same address in which he 
kept all his civilian clothes and possessions, and having his own 
key to the premises. He planned to purchase a house in England 
when able to do so. The husband filed a petition for divorce on 
the ground of the wife’s desertion. 


COLLINGWOOD, J., said that he accepted the husband’s evidence 
that in 1957 he conceived the desire to remain in England and 
formed the intention to make that country his permanent home 
and was satisfied that that intention had persisted ever since, 
and that, but for the exigencies of his service, he would be living 
permanently in England. On those findings the case was covered 
by Ormerod, J.’s decision in Donaldson v. Donaldson [1949] 
P. 363, 364, 365, because it seemed that once it was held that a 
domicile of choice could be acquired by a person in a country 
in which his residence was enforced, and from which he might 
be removed at any time, then, @ fortiori, he could acquire such a 
domicile elsewhere. The fact that, when the husband first 
formed the final and deliberate intention to abandon his domicile 
of origin and establish a new one in England, he was there merely 
as a soldier on leave was an element to be taken into consideration 
in deciding whether he did firmly decide to make his home in 
England. Accepting as he (his lordship) did that he had formed 
that intention, the character and duration of his residence became 
immaterial (Bell v. Kennedy (1868), L.R. 1 Sc. & Div. 307). The 
husband was, therefore, at the institution of the suit, domiciled 
in England and, the wife’s desertion from 1952 having been 
proved, he was entitled to a decree. 

APPEARANCES : A. Richard Ellis (Henry Pumfrey & Son). 


(Reported by Miss ELaine Jones, Barrister-at-Law] [1 W.L.R. 1287 


HUSBAND AND WIFE: NULLITY: DURESS: 
PETITIONER FORCED TO GO THROUGH MARRIAGE 
CEREMONY BY HER FATHER’S THREATS 
Parojcic (otherwise Ivetic) v. Parojcic 
Davies, J. 5th December, 1958 


Undefended petition by wife on the grounds of duress and of 
mistake as to the true nature of the marriage ceremony, which 
was in fact performed in England in December, 1956. After 
many hardships the petitioner and her mother were allowed to 
leave Yugoslavia and come to England in November, 1956, 
where they were met by the father, who had reached England 
in 1947 and had acquired a domicile of choice in this country. 
At their meeting the father introduced the respondent, also a 
Yugoslav, and told them that he was the man whom the petitioner 
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was to marry. Notwithstanding her opposition and the opposi- 
tion of the mother, the father thereafter continued to insist that 
the marriage should take place, and also terrified the petitioner 
by threatening to send her back to Yugoslavia. Six weeks after 
the petitioner’s arrival in England, namely on 29th December, 
1956, a ceremony of marriage was performed at a register office 
in Oxford. Immediately after the ceremony the petitioner went 
home, locked herself in her bedroom, and wept. The only 
occasions on which she and the respondent met were on her 
arrival in England and at the marriage ceremony, and the marriage 
was, accordingly, never consummated. It was contended that 
the petitioner (a) had been mistaken as to the nature of the 
ceremony, in that she believed that it had merely been a betrothal 
service, and (b) had been induced to go through it by duress on 
the part of her father. Cur. adv. vult. 


Davies, J., reading his judgment, said that although it was 
unnecessary to express a concluded opinion, since both parties 
had acquired a domicile of choice in England, he was inclined 
to think that the effect of duress upon a marriage was the same 
as it was upon a contract, viz., to render it not void but voidable: 
That was the view taken by the editors of the title Divorce in 
Halsbury, 3rd ed., vol. 12, p. 225. His lordship considered the 
evidence (including oral evidence by the registrars who had 
officiated at the ceremony) and said that it did not support 
the first contention made on behalf of the petitioner. But 
the other part of her case stood on a different footing. It would 
not be right to approach it from the point of view that as she 
and her witnesses had lied about one thing, the remainder of 
their evidence must be equally unreliable. It was not unknown 
for people, particularly simple and uneducated people such as 
these were said to be, to fall into the error of lying in order to 
improve an already good case. The evidence on this part of 
the case was impressive, and he was quite satisfied that from and 
after 11th November, 1956, when this marriage was first mooted 
by the petitoner’s father at Victoria, right up till 29th December, 
1956, the subject was the cause of constant quarrels between 
them. The father was always insisting that the petitioner 
should marry the respondent, and the petitioner was constantly 
refusing. On more than one occasion, as the father himself 
admitted, he threatened her that if she persisted in her refusal 
he would send her back to Yugoslavia. Whether he could have 
done so or not, both of them believed it was possible, and the 
threat, not unnaturally after her past experience, terrified the 
petitioner. She told her father that she would rather commit 
suicide than return to Yugoslavia. There was no doubt that 
during this period of six weeks the petitioner was very unhappy 
and constantly crying, as also was her mother, who was equally 
opposed to the match. Finally, on the day before the wedding 
he hit her in the course of an argument about the matter, no 
doubt when he was telling her that she must go to Oxford for 
the ceremony on the following day. On that evidence there was 
no doubt that the petitioner had been terrified into obedience 
by her father, who was almost a stranger to her after years of 
separation, and who might well have been imbued with ideas of 
patria potestas which were fundamentally foreign to his daughter. 
In the words of Butt, J., in Scott v. Sebright (1886), 12 P.D. 21, 
at p. 31: ‘‘ Long before the ceremony was gone through the 
feelings of this young lady towards the respondent were such that 
of her free and unconstrained will she never would have married 
him ; that she had been reduced by mental and bodily suffering 
to a state in which she was incapable of offering resistance to 
coercion and threats which in her normal condition she would have 
treated with the contempt she must have felt for the man who 
made use of them; and that, therefore, there never was any 
such consent on her part as the law requires for the making of 4 
contract of marriage.’”’ Every single word of that was applicable 
to the present case, except in this case it was the father who 
exercised the duress on her. The petitioner had shown that she 
had never in fact consented to this marriage, and that she had 
been driven to go through the ceremony by the terror instilled 
in her by the threats exercised and made to her by her father 
in the course of the six weeks preceding the marriage ; indeed, 
the only six weeks of her life that she had spent in this country. 
The petitioner had therefore made out her case and she was, 
therefore, entitled to a decree. Decree nisi of nullity. 


APPEARANCES: John Wood (Lovell, Son & Pitfield, for Alfred 
Truman & Son, Bicester). 
[Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 1280 
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IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 


Navy, Army and Air Force Reserves Bill [H.C.] 

[11th December. 
Overseas Resources Development Bill [H.L.] 

[9th December. 
To consolidate the Overseas Resources Development Acts, 


1948 to 1958, other than the provisions thereof relating to the 
Overseas Food Corporation. 


Read Second Time :— 


Representation of the People (Amendment) Bill [H.C.] 


[9th December. 
Read Third Time :— 


Armed Forces (Housing Loans) Bill [H.C.] 
[9th December. 
Church of Scotland Trust Order Confirmation Bill [H.C.] 
[11th December. 
Development of Inventions Bill [H.C.]_ [9th December. 
Expiring Laws Continuance Bill [H.C.]_ [11th December. 
Manchester Corporation Bill [H.C.] [10th December. 
North of Scotland Electricity Order Confirmation Bill [H.C.] 
[11th December. 
Society in Scotland for Propagating Christian Knowledge Order 
Confirmation Bill [H.C.]} [11th December. 


In Committee :— 


Deer (Scotland) Bill [H.L.] {10th December. 


HOUSE OF COMMONS 


A. PrRoGREss orf BILLs 
Read Second Time:— 


Adoption Bill [H.L.] {11th December. 
Edinburgh Corporation Order Confirmation Bill. 
[11th December. 
Fatal Accidents Bill [H.C.] [12th December. 
Landlord and Tenant (Furniture and Fittings) Bill [H.C.] 
[12th December. 
Manoeuvres Bill [H.L.] [11th December. 
National Debt Bill [H.L.] [11th December. 
Slaughter of Animals Bill [H.L.] [11th December. 
Transport (Borrowing Powers) Bill [H.C.] 
[11th December. 
Wages Councils (Amendment) Bill [H.L.] 
[10th December. 
Read Third Time :— 


Marriage (Secretaries of Synagogues) Bill [H.C.] 
[12th December. 


B. QUESTIONS 
Law oF LARCENY 


Mr. E. L. MALLALIEv drew attention to the gap in the criminal 
law as a result of which it is possible for a person to receive goods 
knowing them to be the property of someone other than the 
person from whom he received them but who possessed them 
under a hire-purchase agreement, and yet not be guilty of an 
offence under s. 33 (1) of the Larceny Act, 1916; and asked 
what steps would be taken to see that the law was made effective 
against dishonest receivers of goods improperly parted with by 
those who did not own them. 

_ Mr. R. A. ButLer replied that the law of larceny was defective 
ina number of respects, and he was considering what steps should 
be taken to revise it. [9th December. 


Rent Act, 1957 (REPAIRS) 


Mr. H. Brooke said that any new letting of any house was 
Normally free of control. The responsibility of landlord and 
tenant for repairs would therefore depend on the terms of the 
letting, and it was important that the tenant should understand 

position before signing any agreement. If in doubt he should 
seek advice. [9th December. 
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AND WHITEHALL 


COMMITTEE ON CONSOLIDATION OF HiGHwaAay Law 


Mr. WATKINSON said that the Committee on the Consolidation 
of the Highway Law had now made its report, which would be 
published in due course as a White Paper. [10th December. 


HABEAS CORPUS 


Asked whether he would introduce legislation to provide 
for an appeal to the House of Lords in criminal cases where a 
writ of habeas corpus had been refused, Mr. R. A. BUTLER said 
that he had noted the remarks of the Lord Chief Justice in a 
recent case and he was considering the matter in consultation 
with the Lord Chancellor. {11th December. 


STATUTORY INSTRUMENTS 


Baking Industry Exemption Order, 1958. (S.I. 1958 No. 2061.) 
4d. 

Coal Industry Nationalisation (Borrowing Powers) Order, 
1958. (S.I. 1958 No. 2040.) 5d. 

County of Inverness (Allt Lorgy, Carrbridge) Water Order, 
1958. (S.I. 1958 No. 2037 (S. 111).) 5d. 

County of Inverness (Storr Springs, Skye) Water Order, 1958. 


(S.I. 1958 No. 2036 (S. 110).) 5d. 

County of Somerset (Electoral Divisions) Order, 1958. (S.I. 
1958 No. 2022.) 5d. 

East Devon Water (Lyme Regis) Order, 1958. (S.I. 1958 
No. 1988.) 1s. 5d. 

Exchange of Securities (No. 4) Rules, 1958. (S.I. 1958 
No. 2011.) 6d. 

Leicestershire (New Streets) Order, 1958. (S.I. 1958 No. 2021.) 
4d. 


London-Penzance Trunk Road (Looemills Diversion) Order, 
1958. (S.I. 1958 No. 2008.) 5d. 

Metropolitan Water Board Order, 1958. 
4d. 

National Health Service (Qualifications for Supplementary 
Ophthalmic Services) (Scotland) Regulations, 1958. (S.I. 
1958 No. 2048 (S. 112).) 5d. 

National Health Service (Supplementary Ophthalmic Services) 
Amendment Regulations, 1958. (S.I. 1958 No. 2024.) 5d. 
Newport-Shrewsbury Trunk Road (Croes-y-Ceiliog By-Pass) 

Order, 1958. (S.I. 1958 No. 2007.) 5d. 
Port Talbot Pilotage (Amendment) Order, 1958. 


(S.I. 1958 No. 2033.) 


(S.I. 1958 


No. 2062.) 4d. 

Southampton Corporation Water (No. 3) Order, 1958. (S.I. 
1958 No. 2034.) 5d. 

South-East Breconshire Water Board Order, 1958. (S.I. 


1958 No. 2046.) 10d. 

Stopping Up of Highways (County of Chester) (No. 19) Order, 
1958. (S.I. 1958 No. 2012.) 5d. 

Stopping Up of Highways (County of Lancaster) (No. 34) Order, 
1958. (S.I. 1958 No. 2013.) 5d. 

Stopping Up of Highways (County of Lincoln—Parts of Lindsey) 
(No. 6) Order, 1958. (S.I. 1958 No. 2014.) 5d. 

Stopping Up of Highways (County of Salop) (No. 3) Order, 
1958. (S.I. 1958 No. 2006.) 5d. 

Stopping Up of Highways (County of Stafford) (No. 15) Order, 
1958. (S.I. 1958 No. 2025.) 5d. 

Stopping Up of Highways (City and County Borough of Wakefield) 
(No. 1) Order, 1958. (S.I. 1958 No. 2035.) 5d. 

Stopping Up of Highways (County of York, North Riding) 


(No. 7) Order, 1958. (S.I. 1958 No. 2015.) 5d. 

Swansea Pilotage (Amendment) Order, 1958. (S.I. 1958 
No. 2063.) 4d. 

Valuation Lists Rules, 1958. (S.I. 1958 No. 2039.) 5d. 


Wages Regulation (Milk Distributive) (Scotland) Order, 1958. 
(S.I. 1958 No. 2044.) 6d. 

Wages Regulation (Rubber Proofed Garment) Order, 1958. 
(S.I. 1958 No. 2049.) 8d. 

Wages Regulation (Rubber Proofed Garment) (Holidays) Order, 
1958. (S.I. 1958 No. 2050.) 7d. 

Wages Regulation (Sack and Bag) (Amendment) Order, 1958. 
(S.I. 1958 No. 2045.) 5d. 

Whaling Industry (Ship) 
(S.I. 1958 No. 2042.) 5d. 


(Amendment) Regulations, 1958. 
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On the 18th December, 1858, the Soricirors’ JOURNAL 
commented on a sensational case: ‘‘ Now that the game of 
special pleading has been so cruelly cut up by the Common Law 
Procedure Acts those subtle intellects which delight in... 
devices by which justice may be defeated are thrown back 
upon ... the criminal law. The trial of Mr. Guernsey for 
stealing the Ionian Despatches will be a real treat to minds of 
this astute order. There was no dispute about the facts. The 
prisoner surreptitiously took (we suppose we must not say stole) 
this confidential paper and sent it to the editor of the Daily News 
for publication, without attempting to stipulate for its restoration ; 
and a jury, apparently with the full approbation of Mr. Baron 
Martin, find that no theft has been committed at all... We 
do not . . . suggest that there are any journals which are likely 
to avail themselves of the privilege which Guernsey’s case hsa 
conferred upon them; but it is an important result of the 
decision, that any newspaper may keep a staff of thieves for the 
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express purpose of purloining documents for publication without 
being guilty of any offence, or bringing down any punishment on 


themselves or their felonious agents. This is a remarkable 
condition of the law and one which we suppose cannot be long 
left without a statutory remedy. The actual point on which the 
case turned is one of the nicest points which the definitions of 
the criminal law seem designed to raise. Larceny has been fora 
thousand years or so a recognised offence in the eye of the law 
and at the moment no one seems to know what larceny is. The 
definitions all contradict each other, and are contradicted by 
the authorities and . . . we only arrive at a definition which 
describes larceny as a felonious taking and defines taking to be 
felonious when it amounts to larceny ... The whole system 
of criminal definition requires to be changed... The law 
against theft surely ought to include the stealing of documents 
for the purpose of publishing them, just as much as for the 
purpose of destroying them or making a profit of them.” 


PRACTICE DIRECTIONS 


DIRECTIONS FOR MIDDLESEX 
GIVEN BY THE LorRD CHIEF JUSTICE ON 9TH DECEMBER, 1958 


1. (1) Every action ordered or required to be set down in the 
Queen’s Bench Division for trial in Middlesex shall be set down 
in the appropriate list. 

(2) The appropriate list for actions in the Queen’s Bench 
Division for trial in Middlesex shall be : 

(a) Where the action is ordered to be tried by a judge and 
jury, the jury list. 

(6) Where the action is ordered to be tried by a judge alone, 
the non-jury list. 

(c) Where the action is ordered to be tried by a judge alone 
but the time estimated for the trial does not exceed two hours, 
the short cause list. 

(d) Where the action is transferred for trial in the commercial 
court, the commercial list. 

(e) Where the action includes a claim by or against the 
Crown which relates to taxes or duties or to penalties provided 
for by the enactments relating to revenue, the revenue list. 

(f) Where the action consists of a motion for judgment, the 
motions for judgment list. 

(g) Where the action comprises any of the following matters, 
the special paper list, namely : 

(i) A special case under R.S.C. Ord. 34, r. 1 or r. 2, other 
than a special case ordered to be tried in the commercial 
court. 

(ii) A trial of questions of fact under R.S.C. Ord. 34, r. 9. 

(iii) Awards in the form of a special case under s. 21 of the 
Arbitration Act, 1950. 

(iv) Motions under s. 22 of the Arbitration Act, 1950, to 
remit an award or under s. 23 of the Arbitration Act, 1950, 
to remove an arbitrator or umpire or to set aside an award. 

(v) Points of law under R.S.C. Ord. 25, r. 2. 

(vi) Any other special case or case stated under any 
statute except such as are required to be entered in the 
divisional court list. 


2. (1) All actions in the non-jury list shall in the first instance 
be set down in a non-jury general list. 

(2) As soon as an action is set down in the non-jury general 
list, any party may, on obtaining an appointment from the clerk 
of the lists for this purpose, give notice to the other party or 
parties of his intention to apply to the clerk of the lists to fix a 
date for the trial of the action. Such notice shall be in writing 
and shall state the date proposed by the party giving it and the 
party to whom such notice is given may suggest an alternative 
date. Suitable forms of notice may be obtained at the office of 
the clerk of the lists. 

(3) On the hearing of the application for a fixed date the clerk 
of the lists shall, in default of agreement between the parties 
and subject to the provisions of sub-para. (6) hereof, fix a date 





for the trial of the action. All actions in the non-jury general 
list so allocated fixed dates for trial shall be placed in a non-jury 
fixture list ; and all other actions shall remain in the non-jury 
general list. 

(4) A list will be posted outside the office of the clerk of the 
lists (Room 419) showing the fixtures for each day as they are 
allocated and the vacant dates. This list will be brought up-to- 
date each day at or after 4 p.m. 

(5) (a) The non-jury fixture list will be maintained in four 
parts, and actions will be placed in any part of the non-jury 
fixture list in which there is a vacant date. 

(b) Four judges will be available for each sittings to take actions 
in the non-jury fixture list, but no list or part of a list will be 
allocated to a particular judge. 

(6) If, on the hearing of an application for a fixed date, one 
of the parties objects on the ground that the hearing of the 
action will or might thereby be delayed, the clerk of the lists may, 
instead of fixing a date for trial, leave the action in the non-jury 
general list and direct that the action be marked not to come on 
for trial before a date agreed between the parties or in default 
of agreement a date specified by him. In specifying such a 
date, the clerk of the lists will have regard to the time reasonably 
necessary to enable the parties adequately to prepare for trial. 

(7) If any party is dissatisfied with the date fixed by the clerk 
of the lists or with his direction under the last preceding sub- 
paragraph hereof, he may, on giving two days notice in writing 
to the other party or parties, apply to the judge in charge of the 
non-jury list to vary the date so fixed or the direction so given. 
Such application to the judge shall be made within seven days 
of the hearing before the clerk of the lists and on the hearing of 
such application the judge may vary the date fixed, or the 
direction given by the clerk of the lists or may order the case to 
remain in the non-jury general list or make such other order of 
give such other direction upon such terms as to costs or otherwise 
as he shall think fit. 

(8) If an application under sub-para. (2) of this paragraph be 
not made within four weeks from the date when the action is set 
down for trial the action shall remain in the non-jury general list. 


(9) (a) When an action in the non-jury fixture list is settled, 
withdrawn or discontinued it shall be the duty of the solicitors 
for the parties so to inform the clerk of the lists forthwith. I 
this event the clerk of the lists will remove the action from the 
non-jury fixture list and the fixed date will be vacated. 

(b) When a date in the non-jury fixture list has been vacated 
for any reason the parties in any action fixed for a later date 
may, if they agree, apply for their action to be fixed for the date 
so vacated. 

(10) Once an action has been allocated a fixed date for trial 
and has been placed in the non-jury fixture list no alteratiol 
(except on an application to take an earlier vacated date) wil 
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be granted without the leave of the judge in charge of the non- 
jury list. Leave to alter a date by postponement will be given 
only for good cause shown and the judge may in any case order 
as a condition of postponement that the action should be placed 
in the non-jury general list and should not be allocated a fixed 
date. 

3. (1) On the hearing of the summons for directions the 
court or judge may, if it appears that the action ought to have 
an early trial, give a direction (to be called ‘‘ an order for speedy 
trial’’) that an application be made to the clerk of the lists to 
fix a date for the hearing. 

(2) Within one week from the making of an order for a speedy 
trial or within such other time as may be specified in the order 
the parties shall apply for a date to the clerk of the lists who shall, 
in default of agreement between the parties, arrange as early 
a date for the trial of the action as practicable. 

(3) If any party is dissatisfied with the date so arranged he 
may make application to the judge in charge of the non-jury list 
and the provisions of sub-para. (7) of para. 2 shall apply to such 
application. 


4. (1) Except in cases dealt with under paras. 2 and 3 hereof, 
every application to fix, vacate, alter or otherwise determine the 
date of trial of an action in any of the lists of actions in the 
Queen’s Bench Division for trial in Middlesex shall be made :— 


(a) In the case of an action in the jury list to the judge in 
charge of the jury list. 

(b) In the case of an action in the non-jury general list, in 
the short cause list, the revenue list, the motions for judgment 
list or the special paper list, to the judge in charge of the 
non-jury list. 

(c) In the case of an action in the commercial list, to the 
judge in charge of the commercial list. 


(2) Any party making an application under this paragraph 
shall give the other party or parties notice of his intention to 
apply to the judge in charge of the appropriate list. The notice 
shall be not less than one clear day before the date on which 
such application is proposed to be made and shall specify the 
nature of the application and the grounds thereof. 

(3) On the hearing of an application under this paragraph the 
judge shall have regard to the wishes and interests of the parties, 
the state of the lists and all the circumstances of the case. The 
judge may grant or refuse the application or make such other 
order or give such other direction upon such terms as to costs or 
otherwise, as he shall think fit. 

(4) All applications to the judge in charge of the appropriate 
list shall be made at the sitting of the court or at such other time 
or times as may be specified by such judge for the time being. 


5. The lists of actions in the Queen’s Bench Division for trial 
in Middlesex shall be kept by the Master of the Crown Office 
and shall be included in the general list of appeals and causes 
in the Supreme Court of Judicature published for each sittings. 

6. (1) (2) For each week of each sittings there shall be 
published a list of non-jury actions to be called the ‘‘ pending 
list of non-jury actions.” 

(2) The pending list shall be printed on the first day and on 
every subsequent Monday of each sittings, and on the day of its 
publication delivery of the pending list at the addresses of 
subscribers in London will be made by attendants of the Royal 
Courts of Justice. 
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(3) The pending list shall contain :— 


(a) A number of actions in both the non-jury general list 
and the non-jury fixture list which are likely to be tried or 
have been fixed for trial during the next succeeding week 
which will be listed together under the denomination of the 
““ week’s list.”’ 

(b) The remaining actions in the non-jury general list which 
have been set down on or before the end of the previous week, 
except actions which have by order or by consent been stood 
out from the non-jury general list. The pending list will, if 
possible, contain an intimation that actions in the non-jury 
general list will not be taken before a date or dates to be 
specified. 

(c) The remaining actions in the non-jury fixture list fixed 
for hearing during the current sittings. 


7. (1) A number of actions which are likely to be taken on 
the following day will be listed together and printed in the 
daily cause list under the denomination of the ‘‘ warned list.” 
Such actions will be taken from those standing at the head of 
the “‘ week’s list.”’ 

(2) No action in the warned list will be removed from it by 
stay or postponement or will have its position altered except by 
leave of the judge in charge of the appropriate list. 


8. The regulations and directions issued by the Lord Chief 
Justice in September, 1888, 24th March, 1948, 5th October, 1948, 
14th January, 1957, and 1st April, 1957, are hereby revoked. 


9. These directions shall come into operation on the Ist day 
of January, 1959. 
PARKER OF WADDINGTON, C.J. 
9th December, 1958. 


RESTRICTIVE PRACTICES COURT 


By virtue of the power conferred upon me by r. 49 of the 
Restrictive Practices Court Rules, 1957, I hereby give the 
following general direction :— 


All applications in England and Wales in interlocutory matters 
(other than applications under rr. 33 and 65) where the terms of 
the proposed Order have been agreed by the parties shall until 
further order be dealt with by the clerk of the court, who may, 
at his discretion, after or without hearing the parties, either 
dispose of the same himself or adjourn them to the judge. 

In all such applications a draft of the proposed order endorsed 
with a consent by all parties shall be left with the proper officer 
of the court. 

PATRICK DEVLIN, 


Dated 2nd December, 1958. President. 


PATENTS APPEAL TRIBUNAL 


At any sitting of the Patents Appeal Tribunal the Tribunal 
may either of its own motion, or on the application of any party 
direct that an appeal shall be heard in public, or that the decision 
of the Tribunal shall be given in public. 

By direction of the 
PATENTS APPEAL TRIBUNAL. 
12th December, 1958. 





HIGH COURT OF JUSTICE 
CHRISTMAS VACATION NoTICcE, 1958-59 


There will be no sitting in court during the Christmas Vacation. 
During the Christmas vacation all applications ‘‘ which may 
Tequire to be immediately or promptly heard ’”’ are to be made 
to the judge acting as Vacation Judge. No application which 
does not fall strictly within this cateogry will be dealt with. 
The Hon. Mr. Justice Edmund Davies will act as Vacation 
Judge from Monday, 22nd December, 1958, to Saturday, 
10th January, 1959, both days inclusive. His Lordship will 
sit as Queen’s Bench Judge in Chambers, in Judges’ Chambers, 
on Wednesdays, 31st December and 7th January at 10.30 a.m. 
When the judge is not sitting in Chambers, application may be 
made if necessary, but only im cases of real urgency, to the judge 
Personally. The address of the judge must first be obtained at 


Room 136, Royal Courts of Justice, and telephonic communication 
to the judge is not to be made except after reference to the officer 
on duty at Room 136. Application may also be made by prepaid 
letter, accompanied by the brief of counsel, office copies of 
affidavits in support of the application and a minute on a separate 
sheet of paper signed by counsel of the order he may consider 
the applicant entitled to, and also an envelope, sufficiently 
stamped, capable of receiving the papers, addressed as follows :— 
“To the Registrar in Vacation, Chancery Registrars’ Chambers, 
Royal Courts of Justice, London, W.C.2.”’ The papers sent to 
the judge will be returned to the registrar. 


Chancery Registrars’ Chambers, 


Room 136, Royal Courts of Justice. December, 1958. 
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SOCIETIES 


SOLICITORS BENEVOLENT ASSOCIATION 


The annual general meeting of the Solicitors Benevolent 
Association was held on 5th November, 1958, at 60 Carey Street, 
W.C.2. The Chairman, Sir Thomas Lund, C.B.E., presided, and 
welcomed the President of The Law Society. 


In presenting the annual report and accounts he referred, in 
connection with the Association’s Centenary Year, to its founder 
James Anderton, who was born in 1772 and died in 1868, having 
during the last ten years of his life acted as Chairman of the 
Association. Mr. Anderton not only founded the Association in 
1858 but was the prime mover in forming The Law Society and the 
Law Life Assurance Society. The Chairman recalled that the 
decision to form an association for the less fortunate members of 
the profession and their families was taken at a meeting of the 
Metropolitan Law Society held in Manchester on the 9th October, 
1857. Since those days the amount of relief given had steadily 
risen and now exceeded £30,000 a year. The total amount paid 
out in relief over the past 100 years had exceeded £1,000,000. 
The Chairman referred to the kindness of Colonel Sir Cullum 
Welch, Bt., O.B.E., M.C., who during his year of office as Lord 
Mayor of London had allowed the Association to commemorate 
its Centenary Year by holding a dinner on the 9th October, 1957, 
at the Mansion House. The guests, among whom were the Lord 
Chancellor, the Master of the Rolls and the President of The Law 
Society, and their ladies, numbered 360. The Centenary Year 
Fund, an appeal for which had been launched by the Immediate 
Past Chairman, Mr. Cyril Highway, now amounted to £2,585, 
and thanks were due to the many provincial law societies and 
others who had generously responded to this appeal. The Fund 
was still open and further contributions would be welcomed. The 
relief granted during the year to 277 beneficiaries totalled 
£30,189 12s.9d. Without taking into account legacies received by 
the Association the income for the year ended the 30th June, 1958, 
had been overspent by £3,933 19s. 7d. The Chairman expressed 
thanks to the Secretaries of provincial law societies who had 
responded to his appeal for new members, and said that the 
figures for relief given in the directors’ report served to underline 
the need for the 10,000 practising solicitors who ought to be, but 
were not, contributing towards the work of their own professional 
benevolent fund. Thanks were also expressed to The Law Society 
for its generous donation of 100 guineas, the Worshipful Company 
of Solicitors of the City of London, the Worshipful Company of 
Cutlers, the Worshipful Company of Broderers, the Incorporated 
Society of Provincial Notaries Public and other benefactors, 
including more than thirty provincial law societies, for their 
annual donations. The Chairman concluded his remarks by 
expressing on behalf of the board his warm thanks to the Secretary, 
Assistant Secretary and other members of the staff for their 
loyalty, enthusiasm and efficiency in the Association’s cause. 


In proposing the re-election of the members of the board of 
directors the President of The Law Society thanked them for their 
services during the past year. The resignation of Mr. John 
Venning, M.C., as Honorary Auditor of the Association, which 
office he had held since 1923, was accepted with regret. Sir 
Dingwall Bateson, C.B.E., M.C., was re-appointed Honorary 
Auditor for the ensuing year, and the appointment of Sir Thomas 
Overy in succession to Mr. John Venning was confirmed. A vote 
of thanks to the Chairman for presiding at the meeting, and for 
his services to the Association during his year of office as Chairman 
and the Association’s Centenary Year, was carried on the motion 
of Sir Reginald Bullin, O.B.E., T.D., J.P. 


At the monthly meeting of the board of directors which followed, 
Mr. A. H. Goulty of Manchester was elected Chairman, and Mr. B. 
C. Bischoff of London, Vice-Chairman for the ensuing year. 
Thirty-nine solicitors were admitted as members of the Association, 
bringing the total membership up to 8,281. Twenty-nine 
applications for relief were considered and grants totalling 
£2,533 19s. 10d. were made. 


All solicitors are eligible for membership of the Association, and 
application forms may be obtained from the Association’s offices, 
Clifford’s Inn, Fleet Street, London, E.C.4, or from any provincial 
law society or director of the Association. A single payment of 
£21 constitutes life membership ; the minimum subscription to 
cover annual membership is £1 1s. a year. 


THE LAW SOCIETY 


The President of The Law Society, Mr. Leslie E. Peppiati 
gave a luncheon party on 15th December at 60 Carey Street, 
London, W.C.2. The guests were: The High Commissioner 
for Australia, Lord Goddard, Sir Walter Barrie, Sir Otto 
Niemeyer, Lord Burnham, Mr. R. J. Tull Smith, Mr. A. J. Driver 
and Sir Thomas Lund. 


At an ordinary general meeting of the Royat INSTITUTION 
OF CHARTERED SuRVEyors to be held at 5.45 p.m. on Monday, 
5th January, 1959, Sir Harold Bellman, M.B.E., LL.D., Chairman 
of the Abbey National Building Society, will give an address on 
“‘ Building Societies in the Contemporary Scene.”’ 





CASES REPORTED IN VOL. 102 


18th October to 20th December, 1958 


Lists covering all cases reported earlier this year appear in the Interim Index (to 28th June) 
and at p. 676, ante (5th July to 6th September) 


Auten v. Rayner; Auten v. Baker, Todman & Co. 
Baker v. Sims . 
Baker (G. L.), Ltd. v. Medway Building and Supplies Ltd. 
Bernard v. Barnard (Sutton cited) .. 
Chemists’ Federation Agreement (No. 2), Inte 
Commissioners of Customs and Excise v. Jack Bradley (Accrington), L Ltd. 
Cutliffe’s Estate, In re ; Le Due v. Veness 
Dinizulu v. A.-G. ‘ or 
Ewart v. Ewart 
Fawcett Properties, Ltd. v. sien County Council | 
Goddard v. Minister of Housing and Local Government . 
Graham v. C. E. Heinke & Co., Ltd. $e 
Green v. Green and — . 
Griffin v. Squires 
Hasham v. Zenab Ss 
Hastings, In re (No. 2) de aA a 
Iddenden (otherwise Brains) v. Iddenden .. 
Independent Order of Oddfellows Manchester Unity Friendly Society v. Manchester 
Corporation .. 
Jones v. Jones .. ; 
Karachiwalla v. Nanji 
Lilley v. Lilley . . 
Lock v. Lock .. 
London County Council v. Central Land Board 
Lund v. Thompson. 
McDougall v. Aeromarine of Emsworth, Ltd. 
Mann, a debtor, In re ? 
Maori Trustee v. Ministry of Works. . 
Mouat v. Betts Motors, Ltd. ; 
North of England Zoological Society, Inve 
Parojcic (otherwise Ivetic) v. Parojcic : 
Perkowski v. a —_—— 
ym v. Price : 
R. v. A “ 
: vy, Governor of Brixton Prison ; : ex parte De Demko .. 
. v. Governor of Brixton Prison ; ex denaes Minervini 
. v. Lloyd-Jones - ie 
. v. Mackinnon ‘. 
. v. Minister of Housing, etc. ; 3 ex parte Rank Organisation, Ltd. 
Rands v. Oldroyd 
Raymond v. Cook 
Regis Property Co., Ltd. v. Dudley . . 
Richards v. Richards .. 
Royce’s Will Trusts, In re ; Tildesley v. Tildesley 
Sahal’s Will Trusts, Jn re ; Alliance Assurance Co., Ltd. v. A.-G. 
St. Michael and All Angels, Bishopwearmouth, In re re 
Scala Ballroom (Wolverhampton), Ltd. v. Ratcliffe 
Sebba, In re ; Lloyds Bank, Ltd. v. Hutson 
Serene Shoes, Ltd., In re 3 
Shipwrecked Fishermen and Mariners’ Royal Benevolent Society, Inve 
Simpkin Marshall, Ltd., Jn re i 
Skinner, In the Estate of 
Smith v. Wyles ee 
South African Dispatch Line v. Owners of the Panamanian in Steamship } Niki .. 
Stone v. Stone .. a 
Surujpaul v. R. 
Tarnpolsk, In re ; Barclays E Bank, Ltd. v. Hyer “ 
Teasdale v. Walker .. Be 
Thomson (I.T.) v. Moyse : 
Tobacco Trade Benevolent Association Charitable Trusts, ‘Inve 
Tonkin v. Raven “4 
Vienit, Ltd. v. W. Williams & Son (Bread Street), I Ltd. .. 
Wilson v. Wilson A < 
Woodward v. Koessler 
Working Men’s Club and Institute Union, Ltd. v. Swansea Corporation 
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